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Some time ago Lord Hevart published a took entitled 
l! The Stew Despotism". As might be expected coming from 
hi fit j it was cleverly Vfritten, "but it "-was "biased a»d > 
in certain respects, ill-Informed and wrong. 

After a good deal of pressure, I appointed the 

Bcnoughmore CJoimrtittee to go into the matter, B.h& they 
held a great number of mee tings. The members were nearly 
all experts, and when Dbnoughmore A e health unfortunately 
forced him to retire from the chairmanship, Leslie Scott 
finished the enquiry and produced the report. Stripped 
of a good deal of verbiage, the object pf the enquiry was 
to see how a constitutional democracy can be safely and 
efficiently worked. 

On the legislative side. Having regard to the 

great amount of social legislation nowadays and its 
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intricate character, it is impossible £$« Parliament 
to deal fully and accurately with details. A great 
deal of legislation must not only necessarily be done, 
out is better done, by delegation, though the risks 
of this are ubvieus and safeguards have to be provided. 
The real value cf the Report is that it makes a number 
of practical recommendations about the r.eceSHary 
safeguards. These involve (a) reserving the supremacy 
cf Parliament , and (t>) respecting the liberty cf the 
subject. I am far frcm saying that 1 agree 'with all 
the recommendations, but they will have to be carefully 
considered* So i-ruch for the legislative side. 

On the ,1u5icial sid^. It must be recognised, 
and the Committee have recognised, that the creation 
jf specialised tribunals is necessarily incidental 
to much modern legislation. Generally speaking, our 
courts have hitherto had to deal with oases between 
individuals and/cr companies and eorp^raticne , but the 
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result or modern legislation is that many 
questions have to te decided which, although they 
do not concern single individuals , concern classes 
of individuals which Eire mors appropriately dealt 
with aoasini strati vely than by the ordinary procedure 
or a court of lav.'. Here again, however, it is 
necessary to provide safeguards to prutect the 
subject (a) in. regard to Delegated Legislation, 
against the subordinate authority exceeding the 
powers conferred by Parliament; (b) in regard to 
quasi- judicial ^r administrative decisions, to keep 
the Ministers or Tribunals within, their authorised 
limits , and (c) to preserve the rights of appeal ya. 
questions of law. The Committee have expressed 
their opinion on these heads, and I again guard 
myself by saying that although I am n~t in agreement 
with till of them, they will Slave to be carefully 
considered. 
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In dealing with these quasi-judicial decisions, 
the Ccmnittee have, however j in my opinion, been 
careful not to fetter the adrr.tni strati en unduly, hut 
their 2eport does discuss the principles to he observed 
and provides certain defined safeguards. So much for 
the [judicial side, 

- 

On "both "branches of the enquiry, the Report 
preserves the jurisdiction of the King's Bench, and 
suggests simplification in legal procedure. It attaches 
great value to publicity, and adds that in eases of 
delegated jurisdiction the practice of discussing round 
a table the proposed legislation with the interests 
affected is highly desirable. It suggests a particular 
safeguard as to delegated jurisdiction by the modification 
of Standing Orders of the Houses of Parliament, and that 
a Committee cf each House should examine all delegated 
jurisdiction and see that it is within the ambit of the 
Statute, and it further recommends that to every bill 
which creates such delegated jurisdiction the Ministers 
should attach a memorandum drawing attention to the 
provisions. 
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The above is necessarily a very short and concig? 
summary of the Report, We shall, I think, be compelled 
to make up our ininda how to deal With it, for I foresee 
that it may create considerable difficulties for many 
Dep&rt^ents, especially that of Local Government, In my 
view , however, it would as impossible to rush the .matter 
and to come to decisions which ire might subsequently regret* 
I strongly urge that nothing should be done this side of 
the Long Vacation. During the Vacation many Ministers 
will "be a'-vay, and it will not be feasible to do anything, 
I hope, however, that on our return in October or November 
a Cabinet Committee will be appointed to consider the Report 
and advise the Cabinet on its recommendations. I need 
hardly say that the matter is one of great importance for 
the future constitutional development of cur present 
political system, and it involves a careful consideration 
of many difficult legal and political questions. 



(Signed) 3, 



30* 5, 33, 
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COMMITTEE ON MINISTERS' POWERS. 



MINUTES OF APPOINTMENT. 



1„ Jolm Lord Sankcy, Lord Higl» Chancellor of Great Britain, 
after consultation with the Prime Minister and the Ch&ncellor 

of the Exchequer (acting Prime Minister) hereby appoint trie 
following 

The Right Hon. The Earl of Bpnoughmore, K.P, (Chairman). 
The Eight Hon, Sir John Anderson, G.C-B., 
The Duchess, of Atholl, D.B.E., M.P., 
The Rev, James Barr, M.P., 
Dr. E. L. Bnrgin, M.P.", 
The Earl of Clarendon, 
Sir Warren Fisher, &.C.B., 0.C.V.O., 
Sir Roger Gregory, 
Sir William S. Holdswarth, K.C., 

The Right Hon. Bir W. Ellis Hume- Williams, Bart., 
K.B.E.,K.C. d 

K. J. Laaki, Esq., 

Robert Richards, Esq., M.P-, 

Sir Claud Schuster, G.G.B., C.V.O., E.C., 

The Right Hod. Sir Leslie Scott, E.G., 

Gavin Simouds, Esq., K.C., 

Miss Ellen Wilkinson, M.P., 

Sir John J. Withers, O.B.E., M.P., 

to be a Committee to Consider the powers exercised by or Trader 
the direction of (or by peraonft ot bodies appointed specially by) 
Ministers of the Crown by way of (tt) delegated legislation and 
(6) judicial or i mast-judicial decision, and to report what safe- 
guards are desirable or necessary to secure the constitutional prin- 
ciples of the sovereignty of Parliament a,nd the supremacy of the 
Law. 



Dated the 30th day of jQctober, 1939, 



ij:i!JT 



SankeTj C. 

A 3 



JX 

I, John Lord Sup key, Lord High Chancellor of Great Britain, 

hereby appoint The Eight Honoura-hle The Viscount Bridgcm&n 
to be a member of the Conlmittee appointed by mi on the 30th 
October, 1930, 

Dated the 7th November, 1929. 

Sankey, G. 

Ill, 

*I, John Lord Sankey, Lord High Chancellor of Great Britain, 
hereby appoint The Countess of Iveagb, O.B,E>, M.P, , to be a 

member of the Committee appointed by me on the 30th October t 
1929, in the place oE The Duchess of Atholl, D.B.E., M.P., viha 
has resigned. 

Dated the 14th January, 1930. 

Saneey, C. 

IV. 

Y/hereas The- Bight Honourable The Earl of Donoughniore, 
K.P., has resigned the Chairmanship of the Committee appointed 
by me on the 30th day of October, 1939 : 

Now, Therefore, I, John Lord Sankcy, Lord High Chancellor 
of Great Britain , hereby appoint Tho Eight Honourable Sir Leslie 
Scott, E.G., to be Chairman of the said Committee. 

Dated the 2nd day g£ May, 1931. 

S AN KEY, C- 
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Committee on Ministers' Powers. 

To the Rt, Hon. Viscount Sankbe, G.B.^E., 
Lord High Chancellor of Great Britain, 

REPORT, 



SECTION I— INTRODUCTORY. 



Appointment, &c* 

1. We were appointed by your Lordship's minvttes of the 30th Term* of 
October, 1929, and 7tL November, 1929, to consider the powers «/*r«Ji** r 
exercised by at under the direction of tor by persons or bodies 
appointed specially hy) Ministers of the Crown by way of {a) dele- 
gated legislation and (h) judicial or quasi-judicial decision, and to 
report what safeguards are desirable or necessary to secure- the 
constitutional principles of the sovereignty of Parliament and the 
supremacy of the Law. 

Of the original members of the Committee, the Earl of Clarendon jPerwnnel 
resigned on his appointment aa Governor-General of the Union o) C<nn- 
of South Africa, the. Duchess of Atholl, the Eev. James Barr, and «"* (ce - 
the Countess of Iveagh, who was appointed an additional member 
on the 14th January, 1$30, resigned on account of pressure of other 
work. In April, 1931, the Earl of Donoughmore unfortunately 
found it necessary for reasons of health to resign the Chairmanship, 
though retaining his membership. Sir Leslie Scott was appointed 
Chairman on 2nd May, 1931. 

Preliminaries. 



mbieet. 



2. There is a considerable body of literature on the subject Littraturt 
matter of our enquiry. We have given particular attention to the o^°«^ 
following published books and articles : — 

C. K." Allen: L&w in the Making [Oxford University Press, 

1937). 
C. T. Carr : Delegated Legislation (Cambridge University 

Press, 1921). 
Prof, A, V, Dicey : 'The ^Development of Administrative Law 

in England (Law Quarterly Review, 191?, Vol. XXSI, 

page 148), 
Pi'of. John Dickinson ; Administrative Justice and the 

Supremacy of the Eaw in the United States (Harvard 

University Press, 1927). 
is:ni7 a i 



The New Despotism [Benn, 



and Forma 



Bt. Hon. Lord Hewart of Bury 

1929). 
Sir Courtenay Ubcrt : Legislative Methods 

(Clarendon Press, 1901, out of print.) 
Prof. E, W. Patterson : The Insurance Commissioner in the 

United States (Harvard University Press, 1927). 
F, J. Port: Administrative J jaw (Longmans, 19"2 C J). 
W, A, Bobson : Justice and Administrative Law (Macmillati, 

1938). , 

Mainline* It was early evident to us that criticism waa directed chielly to 
of eritwtm. j^ ree maul points . — 

(a) Statutory powers conferred oil Ministers to make regula- 

tions, rules or orders which, when made, might be held 
lo have- been placed outside the purview of the Courts 
by virtue of a provision in the enabling Act supposed lo 
nave that effect. 

(b) Statutory powers so conferred to amend existing Acts of 

Parliament or even the enabling A-ct itself in order *■* to 
remove difficulties " or to bring tha provisions of the 
Act into operation. 

(c) Statutory powers of judicial or quasi -Judicial decision 

against which there is no appeal. 
Department Accordingly we asked all Departments to send us (i) an exhaustive 
list of all powers of the kind indicated under (a), (b) and Co); 
Hi) examples of the various types of regulation, rule or order making 
power, selected by reference not to the subject matter, but to the 
form and procedure prescribed, and to the safeguards applicable; 
(iii) examples of types of judicial or quasi-judicial decisions which 
are subject to appeal. 

Statements of fact only were asked for and not expressions of 
opinion. 

The Departments -went to much trouble in complying with our 
request and we ate greatly indebted to them . These Departmental 
memoranda which contain mnch valuable information will be 
found in the first of the companion volumes to our Beport. 



tal wen) 
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Evidence. 

3. At a later stage we supplemented these Departmental 
memoranda with written and oral evidence from officials of the 
Ministry of Health, the Ministry of Transport and the Board of 
Trade. It was clearly unnecessary to take oral evidence from all 
Departments, and we selected these three- because of the great 
extent of the powers of the Ministers in charge, and of the large 
number of points at which those Departments are in touch with 
the public. ■ We also heard the following official witnesses : — 

Sir Maurice Gwyer T K.C.B., K.C, H.M, Procurator General 
and Treasury Solicitor, 
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Sir William Graham Harrison, K.C.B,, 3LC, First Parlia- 
mentary Counsel, 
Mr. 0, T, Gaxr, LL-D, {Editor of Statutes Revised, Statutory 
liuies and Orders, etc., and author of the book above- 
mentioned), 
avid wo received written or oral evidence from the following persons ^.f*f 
or organisations : — 

CD Sir Denni a Herbert , K-B .E. , M.p. , 

Mr. W, A. llobsc-n (Barrister at Law and Lecturer in 
Industrial and Administrative Law at the London School 
of Economics and Political Science), 
The late Earl Russell, 
Mr. Joshua- Scholefieldj ILC. 
(2) Association of British Chambers of Commerce, 1 
Association of Municipal Corporations, 
County Councils Association, 
Dock and Harbour Authorities Association, 
Federation of British Industries, 
General Council of the Bar, 
Land Union, 
Law Society, 

National Chamber of Trade , 

National Federation of Property Owners and Rate-payers, 
Open Poor Council, 

Property Owners' Protection Association, 
Shipowners ' Parliamentary Committee, 
Surveyors' Institution. 

We united the Lord Chief Justice, the author of " The New 
Despotism," to give evidence, hut he replied that as we had read 
bis book and be had at present nothing to add to it, he did not 
think he could he of further assistance to the Committee. 

The evidence was heard in public and is printed in the second of 
the companion volumes to this report. A few of the witnesses did 
not wish to supplement their written memoranda with oral evidence, 
but iw these as in the other cases the written memoranda have been 
treated as the evidence-iii-chtef. In all we held 54 meetings at 
22 of which oral evidence was taken. 

Wo have embodied in the evidence volume of our proceedings 
only such of the statements received by us as seemed to bear directly 
on the subject matter of our enquiry. 

We desire to express our thanks to all those who furnished 
statements and naemorandaj as well as to the witnesses mentioned 
above, for the trouble taken on our behalf. 

1 The London Chambo-r <jf Oommereu agreed with this, evidence. 



We have not regarded it at within our functions to review 
decisions m particular ^ascs by or ou behalf of Ministers of the 
Crown which are, or have been, the subject of dispute or complaint. 

Thinking that on some points some of the-offieiai witnesses might 
feci difficulty in expressing their personal views in public, we 
intimated that we were ready to hear them in private on any such 
points. But in no case did any official avail himself of this offer. 
All Our evidence was taken in public. 

Division ol Enquiry. 

4, Our report follows the natural division of our subject iuto two 
separate parts, (a) delegated legislation, (b) judicial or quasi- 
judicial decision. The first is dealt with in Section II and tho 
second in Section III. 
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General Consideration. 

5. There are a few general considerations to bo stated. In the 
British Constitution there is no such thing as the absolute separa- 
tion of legislative, executive, bind judicial powers; in practice it is 
inevitable that they should overlap. In such constitutions as those 
of France and the Qnited States of America, attempts to beep them 
rigidly apart have been made, but ba-ve proved unsuccessful. The 
distinction is none the less re*!, and for our purposes important. 
One o£ the main problems ot a modern democratic state is now to 
preserve the distinction , whilst avoiding too rigid an insistence on 
it j in the wide borderland where it is convenient 'to entrust minor 
legislative aud judicial functions to executive authorities. 

It is customary to-day for Parliament to delegate minor legisla- 
tive powers 'to subordinate authorities and bodies. Ministers of the 
Crown ate the chief repositories of such powers ; hut they are con- 
ferred also, in differing degrees, open Local Authorities, statutory 
corporations and companies, Universities, and representative bodies 
of solicitors, doctors and other professions. Borne people hold the 
view that this practice of delegating legislative powers is unwise, 
and might be dispensed with altogether. A similar view is held 
with regard to the delegation to Ministers by statutory authority of 
judicial and quasi- judicial functions. It has even been suggested 
that the practice of passing such legislation is wholly bad, and 
should bo, forthwith abandoned. We do not think that this is. the 
considered view of most of those who have investigated the problem , 
but many of them would like the practice curtailed as much as 
possible.. It may be convenient if on the threshold of our report 
we state our general conclusion on the -whole matter. We do not 
agree with those critics who thinlt that the practice is wholly bad. 
We see in it definite advantages, provided that the statutory 
powers are exercised, and the statutory functions performed in the 
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right way. But risks of abu&e are incidental to it, and wa believe- 
that safeguards are required, if the country is to continue to enjoy 
the- advantages of the practice without suffering from ita inherent 
dangers. 

But in truth whether good or bad the- development of the practice pelefjaSwi 
is inevitable. It is a natural reflection, in the sphere of conetitu- mwiM*^ 
tioaaJ law, of changes in our ideas of government which have 
resulted from changes in political, social and economic ideas, and of 
changes in the circumstances of our lives which have resulted from 
scientific discoveries. In this connection we call attention to the 
following passage in the Report (June, 1931) of the Committee on 
Finance and Industry : — a 

" The most distinctive indication of the change of outlook 
of the government of this country in recent years has been its 
growing preoccupation, irrespective of party, with the manage- 
meat of the life of the people. A study of the Statute Book 
\v't\\ show how profoundly the conception of the function of 
government has altered. Parliament finds itself increasingly 
engaged in legislation which has for its conscious aim the 
regulation of the day-to-clay affairs of the community, and now 
intervenes in matters formerly thought to be entirely outside 
its scope. This new orientation has its dangers as welt as 
its merits. Between liberty and government there is an age- 
long conQict. It is of vital importance that the new policy, 
whi3e truly promoting liberty by securing better conditions 
of life for the people of this country, should not, in its zeal 
for interference, deprive them of their initiative and indepen- 
dence which are the nation's most valuable assets," 
In this passage-. Lord Macmillan's Committee ealli attention to 
the principal danger inherent in this new policy. We are con- 
cerned rather with the danger incidental to the particular method 
by which the new policy is- carried out, namely, the practice of 
entrusting legislative and judicial functions to the Executive, 

It is, as Professor Dicey pointed out in " The Law of The Legislative 
Constitution,"' a futile for Parliament to endeavour to work out 
tiie details of large legislative changes, Such an endeavour only 
results in cumbersome and prolix statutes, and the evil is so 
apparent that in modern times Acts of Parliament constantly con- 
tain provisions empowering the Privy Council, or one of the 
Ministers of the Crown, to make regulations under the Act for the 
determination of details which cannot be settled by Parliament. * 

* Cud. 3897 of 1931. Port I, Chapter I, puirogrflph £, pp. 4 and C 
3 Sth Ediibn (l f J15), P- ffGk 

* John Stuart Mill in 1SS1 in his " Representative Government " {chap. 5, 

p. 235 of Everyman's library edition), went so tar as to assart " But 
it is -equally true, though only of lute and slowly beginning to be 
acknowledged, that a numerous Assembly is as little fiUbd for tku 
direct t>usin<Hs of legislation as far tba-t Of admin isthitiort." 
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Tfe6 tbe practice, useful and necessary as it is, does to some 
extent entail an abandonment by Parliament of its legislative 

functions. The details whicE are left to be determined by tbe 
Privy Council 3 or a, Minister may closely affect the rights and 
property of the subject, and even personal liberty. There is at 
present no effective machinery for Parliamentary control over 
the many regulations oi a legislative character which are made 
every year by Ministers in pursuance of their statutory ' powers, 
a-ud the consequence is that much of the* most important legislation 
is not really considered and approved by Parliament, This may 
or may not make for efficiency ; but its extent is plainly an innova- 
tion in constitutional practice. 

Experience has also shewn that in the course of delegating 
these very wide powers to Ministers Parliament often entrusts 
them or persons appointed by them with tbe rigbb and duty 
to take decisions, which determine the rights of private 
persons and deprive them of their access to the Courts of Law. 
It cannot, we think, be denied that primi facie this involves an 
in Eringement of that rule of law which is "a characteristic 
of the English Constitution. "* In this context we may quote 
a statement of the ideal of justice which should always be an aim 
of British statesmanship : — 

" Amid the cross-currents and shifting sands cf public life 

the Law is like a great reck upon which a man may set bis 
feet and be safe, while the inevitable inequalities of private life 
are not bo dangerous in a country where every citizen knows 
that in the Law Courts, at any rate, be can get justice." T 

We do not doubt that in the exercise of the judicial and quasi- 
judicial powers of Ministers justice is as a general rule substantially 
done; but it should always be remembered that justice is not 
enough. What people want ia security for justice, and the only 
security for justice is Law , publicly administered. 



* Powers given ta His Majesty to ba sscrciscd by Order in Council Are 
exercised by the Sing at a meeting of His Privy Council, 'l"-t L ivUif: 
holds such meetings from, time to time. Sum mouses are S4at Out 
by Iho 1-ord President of the Council to a. ferV Privy Con aci dors. 
The rule of practice requires tha JHHBM of three, and the Clerk 
of the Council must attend to Attest the document. TliO Order if 
txj i rested to be ma.de by His (Majesty by and with the adricti of His 
Council And is signed by tlio Cierk of the ConhcLI; soe The Con- 
stitution;!] History of England by F. W. JIaitland (1509), p. 403. 

"The Lan- of Tho Constitution: by A. V. Dicey, Btb Ed. (1916), p- 183. 

' Your Lordship's EinSHth at the Mansion. House, J"b/ ^tb, I^j u9 
quoted in "The Mew Despotism," P- 151. 
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Great stress has been laid on this public need by til* Lord Chief A auction 

Justice in V The New Despotism " at pages 48 and 49 :- . g£ g&/ 

" How ib it to be expected that a putty against whom a j us u ce . 
decision has been given in a hole-and-corner fashion, and 
without any grounds being specified, should believe that he 
has had justice? liven the party id whose favour a dispute 
has been decided must, in such circumstances, be tempted 
to look upon the result as a mere piece of luck, Save in one 
or two instances, none of the Departments publishes any 
report e of its proceedings, or the reasons, for its decisions, and 
as the proceedings themselves, if any, are invariably held in 
secret, even interested parties have no means of acquiring 
any knowledge of what lias taken place, or what course the 
Department is likely to take in future cases of the same 
kind that may eomc before it, A. Departmental tribunal is, 
however, in no way bound, as a Court of TJavv is, to act in 
conformity with previous decisions, and til is fact is commonly 
regarded as one of the reasons for the policy of secrecy. Others 
may think that the Department is afraid to disclose incon- 
sistencies and a want of principle in its decisions. However 
that may be, the policy IS fatal to the placing of any reliance 
on the impartiality and good faith of the tribunal. It is a queer 
sort of justice that will not bear the light of publicity," 
Wc regard this passage, and indeed the whole of the Hiord Chief Nef&atity 
Justice's book, as a ■warning against possible dangers of great {*j eiJU __j- 
gravity towards which he discerns an existing tendency to drift. 
We are very much alive both to the presence of such dangers: and 
to their gravity if not checked, and have considered ;them th rough- 
out our enquiry. But, as appears from our considered view in the 
next two sections of our Report, wo see nothing to justify any 
lowering of the country's high opinion of its Civil Ser%ice or 
suiy reflection on its sense of justice, or any ground for a belief 
that our constitutional machinery is developing in directions, which 
are fundamentally wrong. Our Beport draws attention to certain 
parts of that machinery which are capable of improvement, 
and certain aspects of its working where specific safeguards are 
needed, At the same time we say deliberately tbat there is no 
ground for public fear, if the right precautions are tak^n. None 
the less the public should be grateful for outspoken criticism, even 
if exaggerated; and we think that the critics whose warnings— 
and it may he attacks — led up to our investigations performed a 
useful service. 
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SECTION II.— DELEGATED LEGISLATION. 

Preliminary — The " Separation of Powers." 

1. The subject of delegated legislation cannot be InLLv under- 
stood without a tnowiedire of the constitutional relations between 
the Legislature and the Executive in En gland. We therefore 
begin Section II with some observations upon the principles of 
our Constitution and its development, 
Th-t It 19 generally agreed that Montesquieu is the main author of 

to-called t ^ B th eor y f ^ separation of powers .* There is no doubt that 
o/ j"o)°e!*" * ue theory was suggested to him by hia interpretation of the 
in tie mechanism of our Constitution. But lrig theory ,. as he stated 

British it, is a very incomplete and to some extent a misleading 

Cmrtitv- account of that mechanism ; and both in the United States of 
*"**■ America and in France it has given rifce to constitutional develop- 

ments which are still further removed from the mechanism and the 
[aw of the English Constitution, 

In the eighteenth century the faot that the powers of the State 
were shared between the King, Parliament, and the Courts, and the 
fact that the powers of the Legislature were shared between the 
King, the House of Lords and the House of Commons, were the 
most obvious features of the English Constitution and English 
constitutional law, and the most obvious contrasts to the despotic 
and centralised monarchical governments of the Continent. 

All through the eighteenth century, this division of powers in 
the constitution was regarded hy statesmen, lawyers and political 
writers as its leading characteristic*. But these men, when they 
dwelt upon this feature of the English Constitution, were simply 
describing an obvious phenomenon, Montesquieu gave a- new turn 
to their observations when he elevated them to the rank of a hew 
and a universal constitutional principle, by maintaining that it 
was to this separation of the powers of government that the 
English people owed their liberty. 

In fact, though there was no doubt a division in the powers 
of government in the English Constitution, it was by no means 
a dear-cut division. This is obvious from, a very cursory glance 
at a few elementary facts. In tho sphere of central government 

* The following passant in his [ * De 1/ Esprit des Lois," Bk. XI, Chap. VI 

(frsuvrts Competes da Montesquieu : EdoUsird Laboul-aye : Paris, 
1S77 r Vol. 4, p. 61J, contains the essence of his theory; — 

'*Loreque dans la memo personne au doms lo mome Corps de 
aiajjistrnt.ure ]jt puissance Ifaislativo est reunia :i la. puissance 
executrice, il n'y u pfricit de liberie, parce qu'ern pent cr.iindre que 
le memo wflnarnha ou lu memo ton at no fassa des lais tyrannises 
paur les executer tyranniquement. II n*y a. point oUCOTo <lfc li1«Srto 
as la puissance de juger n'sct p«s sepnrie do la pui saftnee legislative 
Ot do l'executriise. " 
'■ Some of the ullWioritioS for this statement ara collected in L.Q.lt. XLV 
A 15-6 in an article by Sir -William Holdaworth. 
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the Grown was- :itnl still is an essential part of the Legislature; 
and in the eighteenth century the Crown was able, whenever it 
wished to do so, both to initiate legislation and to exercise a- con- 
siderable influence on the contents of BiJIa pending in the two 
Houses of Parliament. The House of Lords was and still is 
a part of the judicial as well as of the legislative machinery f the 
State- Some of the privileges of the HousSe of Commons gave and 
intill give, to it some of the characteristics of a Court of Law. 
The Courts, by means of the prerogative writs, exorcised and still 
exercise an administrative control, under judicial forms-, over all 
subordinate jurisdicbions, aittongst which was. included in the 
eighteenth century the whole machinery of local government. In 
the sphere of local government the lines between tbe different 
functions of government were not merely blurred but disappeared. 
Quarter and Petty Sessions in town and country alike exercised 
legislative, executive and judicial functions. Professor Levy- 
Ullman, in his very able book on Le Systems Jtiridiqus de 
I'AngtetGWS (1938 : "Vol, i. p. 376) has very trtily said that 
Montesquieu lias drawn bis. picture of " la brumeuse Angleterre 
et les Anglais du fond de sea vjgucs bordelaises, sous le clair soleil 
de sa G-ascogue,"'" 1 and that " L' Angleterre n'est pae la patrie 
classicpie de T& separation des ponvoira. Chaque pouvoir y a regit 
s;t physionomie particuliere san cesser de eonserver lee (? des) traits 
des airtres.'" 1 

It was not so much the separation of powers which was a 
characteristic feature of the English Constitution, as the faet that 
the machinery both of local and of central government consisted 

of officials and bodies possessing a large measure of autonomy. 

In the sphere of local government, Quarter and Petty Sessions > 

Borough Corporations, and Poor Law authorities; in tbe sphere of 

central government, such Departments of State as the Exchequer 

and the offices connected with the revenue, the offices connected 

with the Navy and Army, and the office b of the Secretaries of 

State— were left to carry out their duties in their own ways, subject 

only to the legislative control of Parliament and to the control of 

the law as interpreted by the Courts, * Subject to that control, 

these officials and bodies possessed independent powers of action, 

and A capacity for development upon their own lines. Blackstone .j^ it icJ 

was much nearer than Montesquieu to the truth when he said Li indepen- 

" herein indeed consists the tree excellence of the English govern- £««. 

ment, that all the parts of it form a mutual check upon each 

other " ; and that '-' in this distinct and separate existence of the 

" " Misty England and the OUnglLgli as, he sat fjen&ftth his Boreteim:i vines, 

in the bright Stuwtiine <jf his own {Jascony ". 
" " Kn^l.iTKi ia not the classic lioine of Us* eejianitien of powers. Each 

jjOwOr Wteru It83 tftVoh On *■ churiictsr [jOCuli&rlj' its own avjiilgt ftt 

the lame time preserving ftntures of tlie otbars "'. 
» Ctwm. L 154 (12th. (Edition). 
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judicial power ia a peculiar body of men, nominated indeed, but 
not removable ttt pleasure., by the Crown, toosistg on& main pre- 
servative of the public liberty."" 

Dwtlop- The fact that theae oHieials and bodies bad this large measuro 

wfint */ q j: autononiy enabled them to develop on their own lines under 

tivc author- ^ lu exigencies of the duties entrusted to them ; and in the course 

Met. and as part of that development they were tree to make rules for 

the di&ctpline of their members and for the better ordering of 

tbeir business. Thus, the Courts and both Houses of Parliament 

acquired clerical staffs, and made tbeir own rules of procedure 

by virtue of their inherent powers, without the need for any statu- 

tory authorisation. The department a of the executive government 

developed in the same way; and many of the units of the. local 

government, in town and country, acquired a more elaborate 

organisation and assumed new powers without statutory 

permission." 

This power to develop freely on their own lines, and to use 
freely the administrative powers which they assumed , subject only 
to the control of Parliament and of the common law, is a 
phenomenon which is apparent in all parte of the mechanism of 
the English Constitution — local and central — from a. very early 
period in its history. Nowadays new mechanism is more often 
created by statute than evolved from a modification and an expan- 
sion of old institutions; and the powers needed by the new 
mechanism thus created are- likewise given by statute. But the 
powers given by modern statutes are often essentially similar to 
the powers which were assumed by many organs of government at 
an earlier period. One illustration is the right of the Courts to 
make rules of procedure. This authority, which was assumed by 
the Courts in the eighteenth and earlier centuries, now rests upon 
a statutory basis and is exercised by a Joint Committee of Judges, 
Barristers and Solicitors known as the Rule Committee. 

Enrli; As compared with the nineteenth and twentieth centuries, the 

!)™*™""„*^ Legislature, in the eighteenth century, was sparing in the gift 
of those statutory powers /either of the judicial or of the legislative 
kind, which are the subject of our enquiry and in the creation of 
new organisations. But there are instances in the eighteenth 
century in which these powers were given (i) to officials;, and (b) 
to the Crown ; and though the extent and the mod* of the exercise 
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" Sidney &nd Beatrice Webb (now Lord rtnd Lady FassJieJd} have pointed 

out in thoir book on Local Government, vol. i, 480-3, that, in the 
couv-sg of the cijrlileeistli century, Quarter Sessions, though originally 
a court ossetciiinB ita powers urj.d«r judicial forma, had developed 
executive and legislati™ in addition to its: judicial functions; and 
Mint " these developments wore extra-legal in character; they vero 
J.,- "'■■ ■•■■ initiated by Parliament nar sanctioned by it ". 
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of these powers were sometimes attacked, the attacks failed, be- 
cause it was realised that powers of this kind were essential to the 
effective conduct of the government. 

(i) The Acta relating to the customs and excise gave judicial ^Taxation, 
powers to the Commissioners of Customs and Excise." BLack- 
sione, though lie admitted the necessity for these powers, said that 
in consequence " the power of these officers of the Crown over the 
property of the people is increased to a very formidable height " ;'* 
the opinion lie Id of the Commissioners of Excise by the general 
public is reflected in Johnson's definition of the term " Excise " ;" 
and their arbitrary powers were complained of in the House of 
Commons. In 1786 and 1790 proposals were made in the House 
of Commons that, in certain proceedings taken by these Com- 
missioners, the defendant should have the option, of being tried by 
a jury;" and, in 17&0, that, in actions against excise officers for 
illegal acts, it should not be possible to plead a conviction in bar 
of the action," But these proposals were rejected because it was 
revised that the summary procedure hy which they exercised their 
judicial powers was necessary for the efficient collection of the 
revenue/* In 1785 the Commissioners for stamp duties were given 
power to do acts necessary for putting in force the duties imposed 
■on post horses and carriages, 11 and in certain cases to make regula- 
tions for effectually securing the duty on such carriages." 

(ii) The Mutiny Acts afford an even more striking instance of (u) Army 

delegated legislation at an early date. In 1717 there appeared on and iVauy. 

the Statute 'Book j in the shape of the Mutiny Act for the year, 

what Professor Maitl&nd called as. good &n example of delegated 

legislative powers as he knew," The first Mutiny Act was ipassed 

in l&S'EP and the practice soon became settled of passing such an 

Act in every year. But the Act of 1717"* was the first which gave 

the Ckowa express authority to make and constitute, under His Sign 

Manual, Articles for the better government of His Majesty's forces 

as well within the Kingdoms of Great Britain and Ireland as beyond 

the seas and inflicting pains &nd penalties .to be proceeded upon 

" IS CliarEes II, t S4, B. 45; 1 Geo, II* St, S, o. W, U. 4 find 5. 
<" Com. IV, 281. 

L ' " A lmteful tiXJt levied upon commodities, and adjudged not by tlie 
cuinnwD J^dfjes. al property, but wretehoi hirod by tkos*. to whom 
Excise ii paid ". 

'• Pnrlt. Hlifc ssvi, 117-120 j ajcviiij 231-2, 74fi^&. 

" Ibid., HiTiii, 231-242. 

*' Purlt. Hist, sxvi, 132; ixviii, 241, 754. 

" So Gurj. Ill, c. SI, a. p". 

11 Ibid., a. 61. 

" Tha Constitutional Hiatory of England, by l\, IV. Ofajtl&nd (1909), p, 4*&. 

« I. Will, and Mary, c. 5. 

" 3 Geo. J, 0. 2- 
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limitations. 



to sentence or judgment in Courts Martial to be constituted pur- 
suant to the Act. This became a fitandtug clause in the Act" and 
formed ii subject of Parliamentary controversy on the ground that 
it vested in the Crown the sole legislative power over the Army, 

In 1740 the controversy was settled by the insertion of the words : 
' l Provided always that no person or persons shall be adjudged to 

sutler any punishment extending to life or limb by the said Articles 
of War within the Kingdom 01 Great Uritain and Ireland except 
for such crimes ae are expressed to be punishable by the Act ". ;1 
The clause us further modified is still to be found on the Statute 
Book in the shape of Section GQ of the. Army Act" which now applies 
to the Air Force as well as to the Army." 

In the case of the Navy, on the other hand, the Articles of War 
have been specifically enacted by Parliament ever since IStil 3 ' and 
arc bow contained in the Naval Discipline Act- 31 The contrast 
afforded by the respective Navy and Army methods is striking in 
two ways. It shows how the practice of delegated legislation has- 
grown up without any preconceived plan or logical system ; stud also 
that Purl tame nt may delegate in one ease while not delegating 
in another without any obvious reason for differentiating between 
the two. In this particular case the probable explanation of the 
difference between the methods is that Parliament regarded the 
Navy as a permanent institution and therefore took the trouble to 
make a code, whereas it regarded the Army as a temporary evil 
and therefore left matters to be regulated by the Crown during the 
short period for which Parliament licensed a Standing Army. 

The exercise of these powers was subject to the control of the 
Courts, the intervention of which could be in-yoked, if. the persons 
or bodies to whom they were entrusted exceeded the authority con- 
ferred upon them by the statute. But the Courts recognised the 
need not to fetter unduly their autonomy. Thus, in the case of 
Sutton v, Johnstone™ Lords Mansfield and Loughborough gave it 
as their opinion tbat one member of the Navy had no right of 
action against another, for malicious prosecution before a ,Court 
Martial, even if the plaintiff could prove malice and the absence 
of reasonable and probable cause for the prosecution. 4 ' 



** In a sLigitUy Jitifloned form: — ■"■ nnd to erect nnd constitute. Court* 
Martial With power to try hear and determine any Crimea or offcucCs 
by such Articles of War and inflict penalties ljj- sentence or j uttguusnt, 
of the sjme." 

= T 32 Cec U, e, 6, s. 57. 

» 44 & 45 Vict., c. GS, 

»7 4B Geo. V, e. 51, s. 12, 

a * IS Clinrlra II, c. 9. 

31 2& & 30 Vict., c, 109, 

'* (1788) 1 T-H-, 493. 

" SCO Oll$Q a£ to Custom House officers 2& Georgia III, c. 59, 3. at, and fcho 
ease of Cooper v, Cameron (1765) Hum, Justice of the Pe.ace (33rcl 
ad. 1830), 1L 103-7. 
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Bat it should be observed that the ambit o£ th& powers o£ these 
older officials and bodies was determined by th& common law, and 
tha,t th& powers given to the newer statutory bodies were fixed by 
the statute. They had no power to vary the, eoramou law or the 
statute ; and the Courts could ahviys interfere if the limits defined 
by the common Jaw or statute were overstepped. The chief if not 
the only clear in stances in which, before the nineteenth century, 
Parliament seems to have given a power of delegated legislation 
in such general terms that it was in effect unlimited, or so vaguely 
limited; that the control of the Courts over its exercise was either 
wholly or partially ou&ted," ar& first an enactment concerning the 
Staple made in 1385,** secondly Henry VIII's Statute of Servers, 
1531/' thirdly Henry YHJ's Statute of Proclamations, 1639," 
fourthly Section 59 of Henry VlIFs Statute of Wales (1B42-S)," 
and fifthly two Statutes of 1536 and 16i7.™ 

With regard to these statutes the following facts must ho borne 
in mind. The enactment concerning the Staple was passed at & 
time when the legislative procedure of Parliament was not fixed in 
its final form, and "wlieu the King was still regarded as playing the 
most important part in the enactment of statutes. It was not till 
the beginning of the fifteenth century that the Commons expressly 
claimed to be both as&entors to as well as petitioners for legisla- 
tion," The Statute of Sewers gives to the Cooimiasioners of 
Sewers not only legislative powers, but also powers to rate land- 
owners, and to distrain and to impose penalties for non-payment of 
rates. These powers are given to them by the Commission which 
is set out "in Section 2 of >the Act. The Act then goes on to pro- 
vide in Sections 6 and 7 that all Statutes, Acts avtd Ordinances 
heretofore made by Commissioners of Sewers ' l not being contrary 
to this present Act nor heretofore- repealed " are to "be good 
mid effectual for ever," and that Commissioners hereafter to be 
named " have full power and authority to make constitute and 
ordain laws, ordinances and decrees, and further to do all and 

at In siith cases, if the (lower given is unlimited, the Oonrts cnunot nay 
that any exercise of the power is beyond the competence of the 

person or body to whom the power to legislate has fceen delegated; 
vi-MIe if tlio power is on]y rigutly linn Led it is diiflcult for the Oourta 
to (To this. We discuss aucii provisions further in pflmgrnph B. 

** " Gttfrd StJipula teneatur in Angliilj Sed in quibus erit locia, et quando 
int'ipiet, an do mt^D ct forma rcgiiilinii et gubcrnatlanis ejiiadsm, 
crdinabitur postruodiim per consilium domini regis, auctorttate par- 
liament!: ct quod id quod per dictum consilium in hac parte fuerit 
ordi im turn h virtu tent pari in men t-i liubcat et VlgorKa." It is not to 
li:: found ixt ill* rt»tut*a, but in tbo Hoik of Parliament III 204; 
it k cited bv fitubbs, Coristit. Hist. (Library Ed.J, ii, 511 n.l, 

«SS Henrv VIII, e. 5, 

" 31 Henry VIII, n. 5. 

*• Si and 35 Hono' YIU, c. 26. 

"23 Henry VIII, e. 17 find 1 Edward VT b c. 11. 

*• Hot. Pari. IV, aS, 2 Henry V, No, 32. 
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everything mentioned in the said Commission . . . and the 
same laws, and ordin antes so made, to reform repeal and amend, 
And make new from time to time as the cases necessary shall 
require in that behalf." The statute thus delegates to the Com- 
misaionerB legislative powers, taxing powers and judicial powers. 
Moreover it anticipates in another form the modern device of requir- 
ing a further sanction for Acta and Ordinances which arc to have 
a. (permanent legislative effect. Sections 1G and IT provide that 
the Acts and Ordinances of the Commissioners are to have effect 
only for the duration of the Commission 11 unless they arc certified 
into the Chancery and receive the royal assent. Henry Vlll's 
Statute of Proclamations enacted that the King with the advice 
tif His Council could issue proclamations "which should have the 
force of an Act of Parliament," But this Statute .(which had 
a. very short life) 41 especially provided that .th& common law, 
Statute law, and rights of property could not be affected by 
proclamations issued by virtue of the Act. Section 50 of the Statute 
of Wales goes a great deal further, since it gives the- King power to 
make laws for Wales which " shalhe of as good strengtlie vertuc and 
effect e as if they had 1 been hadde and made by authoritie of Parlia- 
ment," It was repealed in 1624,** Probably it was meant to be a 
temporary power given to facilitate the introduction of ISugliah 
institutions into Wales. 

The statutes of 153G and 1517, which Were repealed* 5 in 1751, 
authorised the successors of Henry VIII and Edward VI, if they 
succeeded to tlie throne while still under age, to repeal by letters 
patent, on attaining the age of £4, Acts of Parlinment passed 
between their accession to the throne and their attainment 
of that age, Such a, power is, according to our modern idens, a 
power of delegated legislation. But it was not so regarded in the 
sixteenth century. It was regarded as an ordinary application of 
the medieval doctrine that an infant's position ought not to be 
prejudiced by acts done during his minority. It is essentially the 
same idea which led Henry III to insist, when he attained full 
age, that " all charters granted in his name during his minority 
required confirmation , even the G-reat Charter and ths Forest 

■" The duration under the Statute wax thro* years unless sooner deter- 
mined by tho King. For tlio Commission's; later history see tlift Webbs' 
bonk on Loful G(ivcrnim;nt h Statutory Authorities, Chap. I. pp. 13-106. 
* a 31 Hanrj Till, c, S, a. 1, 

J1 It wis repeiilfd in 1547, 1 Edward VT, 0. IS, a, i. 
" 21 Jac. I, c. 1G. 
« By 24 Geo. II, c. 2t, a. 23. 

(Plus statute of 1517 had already repealed tba statute of 1A36 And 
replaced it. The repeal of the .statute of 15*7 would in 1761 or 
at any timo before 1850, when the lftw ou the point was altered 
by statute, haTe jpao jacio revived the statu I* of 1536 sF Parlia- 
ment had not simultaneously repealed the statute of 15'iVi For the 
Second tEwc,} 
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Charter";" and since the samo idea reappears in Henry VI*a 
reign/' it is not surprising that it should have emerged again in the 
sixteenth century. 

It mil be observed that, with the exception of the Statute of tha Gomparimt 
Staple, all these instances come from the Tudor period — a period, j?^* 



like the nineteenth and twentieth centuries, when great political, 
social ami economic changes were taking place. We think that the 
sictpeatauec of statutes "which delegate large legislative powers at 
both these periods is more than a coincidence, and that it confirms 
our conclusion that the delegation of legislative powers is nt the 
present day inevitable. Similar needs have given rise at these two 
very different periods to a similar expedient. 



ptritxi. 



What delegated legislation Is. 

2. The word " legislation " has grammatically two meanings — 
the operation or function of legislating : and the laws which result 
theftifrom. So too "delegated legislation " may mean either 
exei'cise by a subordinate authority, such aa a Minister, of the 
legislative power delegated to him by Parliament ; or the subsidiary 
laws themselves T passed by Ministers in the- shape of Departmental 
regulations and other statutory rules and orders, I» our terms of 
LTefovencc the phrase is used in the former sense; we are asked to 
report on the activity or function : and we have to consider whether 
it is good or bad, avoidable or unavoidable, what limitations, if any, 
can or should be put upon it, what safeguards should be attached to 
its exercise. But obviously judgment of the function must be guided 
by investigation of results in past and present constitutional 
practice ; and it has therefore been a part of our task to examine our 
national output of subsidiary laws. That output has been and is 
vast. Mr, Carr, the official Editor of " Statutory Rules and Tkt great 
Orders/" in his book on Delegated Legislation describes the position ™,*l time , [ 
so happily that we cannot do better than quote him :— fcpidSiji*. 

" Blackstone gave currency to the artificial division of 
English law into lex .scrip ta and lex iton scrtpta. With the 
latter we are not now concerned. The former — the written 
law — has been again divided into three parts.. The first and 
now far the smallest part is made b~y the Crown under what 
survives of the prerogative. The second and weightiest part 
is made by the King in Parliament and consists of what we call 
Acts of Parliament. The third and bulkiest part is made by 



"Pollack and MiitlariB Hint. Eng, Law {lot Ed.), L 507. 
4r Uoldswcrth Hint, Kufi- La.w (lit lLd-), "»i- 48 J. 



audi persons or bodies as the King in Parliament entrusts with 
legislative power. It is with this bat part that these pages 
will deal. It is directly related to Acts of Parliament, related 
ns child, to parent, a growing child tailed upon to relieve ibe 
narent of the strain of overwork, and capable of attending to 
minor matters while the parent manages the main business. 

" In mere bulk the child now dwarfs the parent, T^ast 
year, while 82 Acts of Parliament were placed on the Statute 
Book, mere than ton times as many * statutory rules and 
orders' of a public character were officially registered under 
the Rules Publication Act. The annual volume of public 
general statutes for 1920 occupied less than &0Q pages ; the 
two volumes of statutory" rules and orders for the same period 
occupy above five tiroes as many. This excess in mere point 
of bulk of delegated legislation over direct legislation has been 
visible for nearly thirty years.'"* 

Tht absence Delegated legislation takes many forms. With the haphazard 
of system. habit characteristic of English political life the constitutional prac- 
tice has grown up gradually, as and when the need arose in Parlia- 
ment, without any logical system. The power lias been delegated 
by Parliament for various reasons, because, for instance, the topic 
involved much detail, or because it was technical, or because the 
pressure of other demands u[jon Parliamentary time did not allow 
the necessary time to be devoted by the House of Commons to 
the particular Bilk The limits of delegated power, the methods 
of Ministerial procedure, and the safeguards for the protection 
of the public or the preservation of Parliamentary control thus 
appear often to have been dictated by opportunist considerations, 
peculiar to the occasion. 

Tim con- ^ s a natural consequence the choice of terminology has also been 

fusion ot accidental ; and the nomenclature of delegated legislation is coci- 
twmteiKto- fused. The Act of Parliament which delegates the power may in 
so many words lay down that " regulations," "' rules," " orders," 
" warrants,"' -'minutes," "schemes," " bye-laws," or other 
instruments — Ear delegated legislation appears under all these 
different names — may be " made " or !' approved " under defined 



** " Delegated Legislation," p. 2. Tins wu* Written in 1321. Ill his 
evidence (-Memorandum, IStli Bay) h trt your Lar4st»p'« Committee, 
Mr. Carr. gives the annual totals of statutory rules and orders from 
1394 to 1*321}, arKl s*y? *' it is significant, and perhaps surprising, 
that- the tide Jins n*iv ahhett back to a pre-war mark,'' 
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coftdUionB." On the other ha-rtd the statute may merely authorise 
the Minister to " prescribe " or " approve " certain requirements, 
or to " appoint " a day, or " fix " some standard, but give no 
direct ions about the particular method or form to (be adopted in 
framing his. decision; he may even be left free to perform his pre- 
scribing, approving, appointing, or fixing by an ad hoc decision — 
perhaps even informally in the course of correspondence — without 
liny obligation to formulate it in general terms as a legislative 
regulation. 8 " 

" "Well known modem e:< unifies are: — 

(1) Tlie Defeats of the Realm (Consolidation.) lieynlationa,. 191 I, 

Iliads b,v His Majesty in Council under the Defence of the 
Realm (Consolidation) Act, 1914 (5 it C Geo. J5, c. 3). 

(2) The IhtTen of ' the S li nrcino Court, which arc made by the Rule 

Committer, aiLii now derive their authority Tram the Suprotiiu 
Court OF Judicature (Consolidation) Act, Iferi (IS & 18 
Geo. 5, c. 49). 
{$) The Public Assistance- Ordsr, 1930, made by the ftfinister el 
Health under the Poor Law Act, 1.930 (JO A 21 Geo. 6, c. 17). 
(4} "t'lii.: lLunttriai ;tnd Foreign i'Qst Warrant, lB^iO, made hy t ho 
Treasury on the representation of tliv PoFitj^nstcf General 
under the Tost- Oniee, Acts, 1903 to 1920 (S Edw. 7., c. 43; 
& 6 Geo. 5, c. 83; 10 & 11 Geo. 5, c. 40). 
(5) ifi*ttf« (untitled the Education Authorities (Scotland) Grant 
Regulations, 19-ilO) made by the Scottish li^lueation Depart- 
ment under Section 21 of the Education (Scotland) Act, 1913 
(S £ 9 Geo. C, c- <i&). 
(G) SfcA.«ftL<7 dated May End, 1930, made hy tltQ Roard of Education 
with the consent cF tha Treasury under the Teach* rs (Super, 
animation) Act, I'JL'lj (15 <£ 16 Goo. 5, c. £9), reletting to 
teachers in the employment of the Air Council. 
(7) jTye-XniBi oitil jKtlfnicttitnii made by the London 3 fid land and 
Scottish Railway Compmn;- under the Railway Clause* Con- 
solidation Act, 1645 (3 & 9 Vict.j c. 20), with the approval 
of the \i ii - 1 - - ■ of li :. i :--;■-■ i" t under the J'.;!/ |-.i-:.v Regulation 
Att, 1310 (3 &, 4 Vict., c, 37), for regulating the travelling 
upon and using and working of slid Tor maintaining order 
in and upon the Company's railways. 
,a e.g., <i) Under subjection (1) of Section S3 of the Housing Act, 192a 
(15 Goo. 5j c. 14), every charge created by a charging order 
under Part I of that Act must be in such Furut uts the 
Minister of Health may prescribe, 
(.ii) Under subjection (o) of Section 60 t>F that Act the Minister of 
Health may approve a sdheme submitted to him by a Local 
Authority for the exercise of their nosers hinder Part III of 
the Act. 
(iii) Under s-uh-scefcion (1) of Section 172 of the Income Tax: Act, 
191S (S & 9 Geo. 5, 0, 40), the Commissioners of Inland 
Revenue may appoint a day on or hefore which a collector 
shall pay O^Cr, or account for, the tai and moneys given 
him in churge tu collect, 
(iv) Under Rule ID of Schedule E -of that Act, the Treasury may 
fix such sum as in their opinion represents a fair equivalent 
of the Average annual amount laid out and expended in the 
performance of thnir duties by any class of persona in recoiut 
of any salary, fcee or emoluments payable out of the puhlic 
revenue ; and the Bum ad fixed is deducted for tax. 
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Nomencla- Although Parliament haa thus used a bewildering miscellany 

turn: tug- f names for the same political function, we have thought it con- 

setl'pi* tor ven i en t in this Eeporl to use the one Word "regulations" to 

"ion. " describe the subordinate legislation which results (rom delegation, 

whatever form it may take, or however many names it may in 

fact have received hitherto, It would obviously be desirable that 

Parliament ft! so should for the future endeavour to call the same 

thing hy the same name, Qur Constitution is, under the influence 

of modern views of the functions of the State, becoming inevitably 

more complex, and new constitutional ideas are at! the time being 

evolved. For that very reason careful choice of words is important. 

But the confusion of names is, not only due to the use of many 
different words for the same thing. It is aggravated by the use 
of the same word for different things. The word " order " is used 
for an executive act; for a judicial act, and. for a legislative act, 
and in the last use means the same as a regulation or law. But 
the word is also used for prerogative legislation in those special 
spheres where that prerogative sarvives, in the form of " Orders in 
Council*" It is used too in the phrase " provisional order." which 
until confirmed by Act of Parliament ie not an " order " at all. 
Further confusion, is caused by the use of the term " special 
orders " in several differing senses as explained in paragraph 6 
at page 3T below; and the draftsman's art achieves its final 
success in the phrase ,H provisional special order," 

The commonest words in statutory use to describe delegated 
legislation we " regulations," " rules," and " order." But con- 
siderable confusion, is caused by their indiscriminate use. No 
attempt seems to have been made at any definition and delimita- 
tion of the words. The word " regulations " naturally implies 
legislative matter of general application; the word "rules" is 
apposite to procedure ; and the word " order " is more appropriate 
to either an executive or a judicial or semi-judicial decision. But 
these distinctions of meaning are ignored and no statutory definition 
bas been substituted. Under many Acts, e.g., the Poor Law Acts 
and Housing Acts, the Minister of Health makes " orders " of 
a general character (e.g., the Public Assistance Order, 1930 ,* J 
which superseded the General Poor Law Order of 1547) which are 
trulv in the nature of " regulations; " whilst many " rules " are 
not confined to matters of procedure. 

No doubt the use of the phrase " Orders in Council " 3 * has 
become sanctioned by long tradition and presents a difficulty in 
the way of an exclusive use of another word to describe delegated 
legislation. But we call attention to the point here for the sake 

*> S.R. <fc O., 1930, So. 185, p. 1405, 

" For the different 1 * between prero^Mt™ ftlrd Slatutor* Order* >U Council, 
soo para, 5 below. Wo reffcr horo, of txjuriO, lo statutory Ol'dexs id 
Council only. 
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■of emphasising the difficulty of the subject due to confusion of 
language ; we revert to the question in our recommendation e. 

But furtlier confusion is sometimes caused by difficulties inherent 
in the subject matter. 'Whilst any Ministerial activity which is J* . 

legislative in substance is ■necessarily within the phrase " delegated 
legislation," that expression is not in el practical seriEC appropriate 
to all the regulations, rule3 and orders which are issued by a 
Minister, nor even to all I hose which are so made pursuant to 
express authority in some Act of Parliament. Many regulations, 
rules and orders, even some which are legislative in form, are in 
truth mere machinery of administration, or the exercise of a purely 
executive function, amounting to little more than a statement of 
practice, which the Minister publishes for the guidance of his own 
officers, or, for the convenience of the public, in connection with 
• some Act of Parliament for the administration of which he is 
responsible. Such action often might equally well- be expressed 
in a circular letter to those concerned. 

It is indeed difficult in theory and impossible in practice to draw 
a, precise dividing line between the legislative on the one hand 
and *he purely administrative on the other ; administrative notion so 
often partakes of both legislative and executive characteristics, The 
true nature of statutory provisions and of regulations made there- 
under is not infrequently still further complicated by the addition of 
a quasi-judicial aspect; regulations in which this aspect appears 
will be dealt with in Section III as well as in this Section of our 
Report. 

This complication is not peculiar to (the British Constitution 

but inherent in modern democracy. It has been much considered 
in the United States." 

But just because legislative and administrative functions overlap, 
it is dangerous to allow oneself to be guided too- much by the 
name. No doubt a large proportion of the regulations made by 
Ministers under statutory authority are intimately concerned with 
administration, and often constitute, wholly or mainly, codes of 
mere executive orders. And yet to take any set of regulations 
and conclude that, because they are primarily " administrative/' 
they can be disregarded as having no legislative- aspect may often 
be wrong. Indeed to exclude " administrative "' regulations from 
any system of safeguards to be adopted in regard to delegated 
legislation would he dangerous; for to do so might let in the very 
evils against which safeguards are designed. Executive discretion, 
uncontrolled by safeguards, may easily become a cloak for those 
very powers of arbitrary legislation or judicial decision feared by 
those critics who describe our Civil Service as " the Bureaucracy " 
and think of it as " the new despotism," 

** Geo for example The Insurance Commits Loner in the United States by 
Professor Patterson (EEnmrd University Frets, 1927), p. e. 
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iiiiutra- It may help towards a clearer understanding of what activities 

iusiM o/ of State Departments may possess a legislative character, although 

enwtree regarded as executive, if we call attention to certain forms of 
'which L not statutory powers which ai* truly executive and in no sense legis- 
icfsislative. l&tive : — 

(i) the power to issue a, particular command, c.g-. the power 
of the Minister of Health under the Public Health Act, 
1875 " to order a sewer to be made at the expense of & 
defaulting County Borough Council; 

tii) the power to license, e.g., the power of the Home Secre- 
tary under the Cruelty io Animals Act; I87fi " to license 
a person to practise. vivisection ; 

(iiil the power to remit a. penalty, e.g., the power of Hia 

Majesty under the lleinission of Penalties. Act, 1S75, SI 
to remit a penalty under the. Sunday Observance Act, 
1780 f' 
(iv) the power to inspect, e.g., (a) the power of nn inspector 
under the Factory and Workshop Act, 1901 **- to inspect 
a factory, or (if) the power of two persons appointed by 
the workmen emjploycd in a mine- under the OoaL Mines 
Act, 1911/* to inspect the mine; 
(v) the pow-er to inquire, e.g. , the power of the Minister oi 
Transport under the Regulation of Railways Act, 1671,''° 
to inquire into the cause of ft railway accident. 



The essentially subordinate character oi delegated legislation. 

3, The power to legislate, when delegated by Parliament, differs, 
from Parliament's own power to legislate- Parliament is supreme 
a ad its power to legislate is therefore unlimited. It can do the 
greatest things ; it can do the smallest. It can make general laws 
for a vast Empire; it can make a particular exception out of them 
in favour of a particular individual.* 1 It can provide — and has 
in fact provided — for the payment of old age pension g to all who 
fulfil the statutory conditions ;** it can also provide — and has in fact 

" 38 A 39 Viet., c. oo, s. 299. 

■■ 39 & 40 Vict., c, 77, a. B. 

■'• 3* * 38 Vict,, e, SO, 4. I. 

■' £1 G*>. A, <s, 49. 

" 1 Kdw. 7, ft. 22, a. 119. 

"> I & 2 Geo, *, <f- 00, s- is. 

'■ 34 & 35 Vict., k. TS, s. 7. 

11 e.g., An Act (passed in 1SS7) to ennUo His RoJ-ft] Higliiseaa the Dubs 
of Conn.iuftht to return to EngJand for a, limited time for tllO pur- 
pose of In; i tig present at the pelehratjoii uf Her Jijij r?i;ty J s Juljil-po 
without thare-by resigning tiis colWMA'Xl in Bombav (50 A al Vict., 
C JO), 

13 3 Edw. 7, c. 40. 
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provided — for boiling the Bishop of Itoches.ter's cook to death." 

But any power delegated by Parliament is necessarily a subordinate £imi<a*i«w 

power, because it ia limited by the term s of , the enactment whereby of4ftegaitd 

f, . -, , .j authority. 

it is delegated. 

It ia a principle of our Constitution that whatever laws are 
passed by Parliament tire binding, as the law of the land, on every- 
body. But it is also a principle of our Constitution that no one 
may be deprived of his liberty or of his rights except in due course 
of law — i.e., unless he has done something which the law aaya 
specifically shall have that effect. In thn absence of a common law 
or ;t statutory authority-, " A " cannot be deprived of" rights by an 
executive net of a Minister ; nnd it the Minister claims to have made 
a regulation entitling him to interfere with " A's "* rights, the 
Courts will interfere to stop the Minister unless he can short by 
what authority, statutory or otherwise, he has made the regulation 
in. question. 

It follows,- there Fore } that to safeguard the second of the two 
in'inciples just mentioned fcbe precise limits of the law-making 
power, which Parliament intends to confer on a Minister, should 
always be defined in clear language by the statute which confers it. 

Growth of delegation, 
4t. Before the middle of the nineteenth century the main func- 
tions of government in England were those of defence and police. 
The State Departments ( were few in number,, and the manage- 
ment of the life of the people was not regarded as a function of 
government. In these circumstances Parliament was well able to 
pass all the "necessary legislation itself, and there was no need to 
resort to any extensive delegation of legislative power. We have, 
however, already pointed out in the first paragraph of this Section 
tii at legislative powers were delegated on a modest scale even in 
(he seventeenth and eighteenth centuries," Mr, Can: in " Dele- Early nine- 
gated Legislation 1- ** has made the following analysis of tile statutes t**nth 
of 1819 and 1SB0— two years taken at random— from the point of «*"'»"¥. 
view of delegation ; — 

' ' The British Herring Fisheries Commissioners could make 
regulations about payment of bounty, shipment of salt and 
exportation of fish,"— such matter,'; as the Ministry of Agri- 

CJ 22 Hen, B, c. 9; — "It is or«Uin-e<i and emitted hy au-thorEtj- of this 
present Parliament that tbu said Richard Ros* shall ba therefore 
boiled to death without having any advantage of his clergy." 

" We also painted out thai as early as 1531 the Statute -of Sewers con- 
ferred on Commissioners of Sowers, full power and authority to 
make l&VfS, ordisiAiieej ,ind decides, and "to amend ajicl r-ep&ftl such, 
laws, and to make new lams as tlio cusuk BCCCSSftry should 1 require 
in that hei.alf. <23 Hen, VIII, c. 5 t B, -1.) 

" pp. 49-50. 

" 1 Geo, i, e, W3, a. 6. 
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cuLture and Fisheries would deal -with to-day. The Com- 
missioners of Irisli Fisheries could ill so make regulations" 
though the regulations they could make are trifling cornered 
with the detailed regulations already container! in the Act, 
The Irish Court of Exchequer could vary its table of fees by 
order of Court. 06 The Lord Lieutenant could reduce the 
statutory rate of interest on public works loans in Ireland.** 
There is a hint that the Treasury can make rules as to ihe 
drawing of lotteries .'" Otherwise there is not much delega- 
tion in those two years /' Perhaps the only example o£ a 
statutory Order in Council is in the Act authorising justices 
to seize arms in. certain disturbed counties ; there ia power to 
make proclamations extending the Act to other counties or 
withdrawing its operation in the counties prescribed." At 
this stage j .the practice of delegating legislative, power is already 
understood, but Parliament is still able to do by itself almost 
all the legislating that the country requires/' 

We have- already quoted in Section I the passage from the 
Report of Lord Mucmilkm's Committee, in which they draw atten- 
tion to the profound change in the conception of the function at 
government which has since occurred t and to its effect On the 
Statute Book. We do not, however, think that they are tjuile 
accurate in suggesting — as they appear to suggest— that the change 
is of recent origin. It dates from the middle of the nineteenth 
oentury and was exhaustively analysed by Professor Dicey in 
" Law and Opinion in England "" in two lectures" entitled " The 
Growth of Collectivism " and ' l Period of Collectivism ". Even 
in 1905 thai distinguished constitutional lawyer regarded collec- 
tivism as predominant in English legislation" and expressed the 
opinion that its force was neither spent nor on the decline, but 
that the logic of events was leading to the extension and the 
development of legislation " which bears the impress of colec- 
tivism "-" He found the true explanation in conditions not 
wholly democratic or even political." 

■ T 1 Geo. 4, «, 89, s, 31- 
" 1 Geo, 4, c. G6, =- 2, 
* 1 Geo. 4, fl. 61, b. 4. 

-" 1 Geo. 4, c. 72, el a. 

T1 See 1 Geo. 4, a. 33, ss. 9, 39. 

" 00 Gen. S, c. 2, eel 3, B. 

T " Lectures, en the Halation between L&tv ntld Public Opinion in England, 

by A; V. Diwj, K.C., B.C.L-. CMacmLUnn & Co., Iitd,, 1B05); 
" Lectures VI 1 * ¥111. 
™ p. 2lo cf, p. 301, " The legislation of cotlectETism has continued now 

for some twenty-live or tfiirtj veais." 
V lbi& r pp. 3WM. 
11 p. SIS *( sea. " 'l'J'& advance of democracy cannot afford the main 

explanation of the predominance of lufiisintiva collectivism." 
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There can, we think, he no daubt that the practice of delegating 1'raetical 
legislative powers to the Ministers of the Crown on the large and rttuio»i -far 
geuGI'OUS modern scalo ia the indirect consequence of tills sort dclegatum* 
of legislation. Parliament nowadays passes so many laws every 
year, that it lacks the lime to shape all the legislative details. " No 
one who looks at a collection of the annua) output of delegated 
legislation can seriously propose that Parliament should now cancel 
the concession of legislative power and should undertake for the 
future under its own direct authority all the legislative activities 
which at present are loft to His Majesty in Council ';i L to tli-e 
various public Departments " T * Much of the detail is no technical 
as. to bo unsuitable for Parliamentary discussion — for example, 
" patents, copyright, 'trade marks, designs, diseases, poisons, the 
pattern of miners' safety lamps, wireless telegraphy, the heating 
and lighting values of gfts, legak procedure,, or the intricacies of 
□nance '\' t Many of the laws affect people's lives so closely that 
elasticity is essential. It is impossible to pass an Act of Parlia- 
ment to control an epidemic, of measles or an outbreak of foot-and- 
month disease as and when it occurs, and such measures as the 
Public Health Acts must he differently applied in different parts 
of the country. Free sale of poisons is now recognised to be con- 
trary to the best interests of society : — " Why should Parlia- 
mentary time- be occupied with the passing of a o&w Act merely 
been use the doctors have come to the conclusion that ecgonine and 
heroin ought to be added' to the statutory schedule? "" > 

These are the practical considerations which have induced Par- 
liament to resort to the practice of wholesale and almost indis- 
criminate delegation. " England ", said Lord Ueaconsfield," is 
not governed by logic' she is governed by Parliament." The 
practice of delegation has been adopted from time to time under 
pressure of circumstance, and Parliament has steadily pursued a 
course without fully realising its attendant risks. 

The truth is that if Parliament were not willing to delegate 
law-making power, Parliament would be unable to pass the kind 
and quantity of legislation which modern public opinion requires- 

In 1916 the American lawyer and statesman, Mr. Elihu Boot, in 
his presidential address to the American Par Association , after 
summarising the agencies at work in the public life of the United 
States in the twentieth century, said : 

" Before these agencies, the old doctrine prohibiting the 
delegation of legislative powers ha3 virtually retired from the 
field and given up the fight. There will be no withdrawal from 
these experiments. We shall go on; we shall expand them, 



7 * " Delegated Legislation, 

" ibid,, pp. ao-si. 

'" Ibid., p. 9, 
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whether wo approve theoretically or not, because siilIi agencies 
fnraifih protection to right, and obstacles to wroii^-doing, which 
under our new social and industrial conditions cannot be prac- 
tically accomplished by the old and aim pie procedure of legisla- 
tures and courts as in the List generation."" 

In our opinion these words are us applicable to the United King- 
dom to-day as they were to the Ufiited States in 1916, 

While, however, we find the true explanation of the practice 
of delegation in the legislative tendencies of modern England, and 
in the conditions produced by- those tendencies; we are indebted 
to Sir William Graham-Harrison foi L the in form sit ion that the prac- 
tice has been deliberately encouraged by IjOuI Thring and bis 
successors in the office of l i :irliamenta.ry Counsel. As Sir William 
shows in his memorandum printed in the second of the companion 
volumes to our lie port , Loid Thring was a strong believer in the 
principle of leaving detail r to he settled depart! nets tally and with- 
drawing procedure and subordinate matters from the cognisance of 
Parliament; and Sir William tells iis that Lord Th ring's successors 
hava consciously ami whole-heartedly followed the principle, 

No one Familiar with the conditions under which business is 
transacted in Parliament will doubt that legislative methods and 
forms must of necessity be largely dependent on the suggestion of 
those stilled advisers, whether Departmental chiefs or Parlia- 
mentary Counsel, on whose experienced guidance the Ministers 
of the Crown must inevitably rely. 

We doubt however, whether Parliament itself has fully realised 
how extensive the practice of delegation has become, or the extent 

to which it has surrendered its own functions in the process,, or 
how easily the practice might be abused, 
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Orders in Council, and Provisional Orders- 

5. Before we describe the different forme assumed to-day by 
delegated legislation, it will be convenient; to clear the ground by 

distinguishing two forms of original legislation which resemble 
delegated legislation in name but not in substance, viz., some 
" Orders in Council/" and " provisional orders." Orders in 
Council are of two kinds, which from the point of view of our 

enquiry differ fundamentally in constitutional principle : — 

(i) those made in virtue of the Royal Prerogative, and 

(ii) those which are authorized by statute, 

(i) The Royal Prerogative may be regarded for out purpose as 

what is left of the original sovereign power of the Crown to legislate 

without the authority of the Houses of Parliament, Thus the 

Crown can legislate by Order in Council for a newly conquered 

" 4.1 Aijior. Bar. Ahsuc n 456, Jtili, 
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country and can rebate trade and commerce in time of vfar. 
The best known modem prerogative Order in Council is the Order 
dated the lfith of February, mi 7, establishing a rigid blockade oE 
enemy territory — commonly called the Second Reprisals Order, 

Tho essence of. this kind of ] legislation by the King in Council with- 
out the intervention of Parliament is that it is original and in no 
sense delegated. The fact — and in modern constitutional practice 
it is a fact — that the King in such legislation is advised by His 
Cabinet does not modify this view, 

(ii! Statutory Orders In Council are made in virtue of, and in Htatutory 
accordance with powers expressly delegated by Act of Parliament. tW«r*\*« 
They arc a much larger and constantly growing class. Prerogative " 0UBC "- 
Orders in Council, not being delegated legislation at all, are wholly 
outside o«r reference. Statutory Orders in Council, on the other 
hand, are in ail aspects delegated legislation. They are instru- 
ments of greater dignity than Departmental orders., regulations, 
rules nnd so forth, but in principle and for our purposes do not 
differ from them. 

BiitiilyrLy a provisional order is not delegated Legislation. It is Prevhional 
in practice drafted by a Department or some independent body like Orders. 
a statutory company and receives its final form before submission 
to Piirli anient , but it requires confirmation by an Aet of Parliament 
to give it the force of law. 

Its nature is well explained in the following passage'" : — 

" The principles upon which the provisional order ifi based 
were sel out by Sir G. Jessel, M.B., in In re MoAcy (L.R. 
30 Eq. 17) when dealing with costs in connection with a 
provisional order made by the Board of Trade under the Tram- 
ways Act, 1370- ' The Legislature n according to this autho- 
rity, ' instead of allowing proceedings to he taken before a 
Committee of either House, decided that these inquiries might 
be prosecuted more cheaply and more beneficially before a 
local tribunal, or persons appointed tq inquire into the matters 
locally. These proceedings are instituted, and the parties, 
Instead of applying to Parliament, apply to the Board of 
Trade; and after mating a proper investigation in the locality, 
the Board of Trade mates a provisional order, and then, if 
Parliament sees fit, that provisional order, generally with a 
great many more, is confirmed by an Aet of Parliament, which 
is not- procured at all by the. applicants, but by the Board 
of Trade — that is, by the Executive Government of the 
country. The result is that there has been an. entire change 
of system, and all that the applicant obtains is the provisional 
order, and there is no proceeding in Parliament with which 

11 l"al«n frraii w Article hs Mr, Arthur Bcofct Quekcl-t (amr Sir Arthur, 
PaHijiinentary Counsel to \Ai« Government of Northern Ireland), in 
t!ie Law Quarterly Ravieni' for October, 1913, Vol. 34, p. SS7. 



1 



26 

he really has anything to do directly. 1 If, however, uny 
opposition is raised, a, Bill to confirm a provisional order can 
usually be referred to a, Select Committee, anil the parties 
must then appear to promote and oppose, as in the case of 
aid ordinary private Bill. Although the con finning Bill is 
brought in by the Government in the first in stance 7 if such 
opposition is raised, the conduct of the proceedings in Com- 
mittee may be left to the promoters, " 

Forma ui delegated legislation. 

Gl Delegated legislation by Ministers of the Grown invariably 
takes one of two forme : — 

(a) the statutory Order in Council; 
{b) the Devarlmmtal regulation* 
Statitfoiy (ft) Statutory Orders in Council occupy the place of honour 

Grdtrtf* j n delegated legislation. 

oouflcji. ei rjpjjjj (jqj. g.dmjnistra.tive Departments (which in 

some instances are offshoots of the Privy Council) 
reached their present elaboration," says Mr. Csvrr in 
" Delegated Legislation,"* 3 " the King in Council 
or the Privy Council was the obvious authority avail- 
able to undertake to make rules and regulations. The 
more elaborate our Departments become, the more 
do they take over the legislative powers entrusted in 
time past by Parliament to the Privy Council- Yet, 
even now, though the Home Office is specially con- 
cerned with aliens and the Air Council with aerial 
navigation, the big codes governing those topics are 
issued not on the authority of the heads of those 
Departments but on the authority of an Order in 
Council. Doubtless the Department prepares the 
drafts, but the formal legislative act is made more 
dignified — one might almost say more national— by 
being united with the traditions of the King in 
Council." 
Varieties a} (b) The expression "Departmental regulations" ia an 

U*j»i , t- accurate and comprehensive description of all Minis- 

7? i f ' terial delegated legislation other than Orders in Councih 

As we have already observed, Departmental regulations 
appear tinder various names. They are sometimes called 
regulations, sometimes rules, aud sometimes orders. A 
regulation under Section 82 of the Post Office Act. 
1S0S," may be made by Treasury "warrant " ; and 
under Section 13 of the RegimentaL Debts Act h 1893," 

" p. 55. 

"* S Edw. 7, c. 4fl. 
•* 5fl A 57 Vict., e. 5, 
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His Majesty Himself may by " warrant" under the Ttoyal Sign 
Manual make regulations for the execution of the Act. Where the 
Minister oF Health confinnfi a bye-law made by a District Council" 
or a town planning scheme proposed by a Local Authority he i& 
exercising wil&t is constitutionally a legislative function, though 
he may, in order to place himself in a position to consider the 
matter, follow a Judicial process and may address himself to his 
task in a judicial'spirit. Indeed, when lie appoints a day or gives 
n certificate, he may bo doing ma act with legislative efficacy. But 
i^on fusing as these various expressions ane t they are merely different 
timhfcB for the same tiling — a piece of delegated legislation issn-ed 
ou the authority of a Minister, as distinct from the Privy Council 
itself, Nor is it possible to discover in the existing practice any 
rational plan for calling one piece of legislation a warrant, another 
an older, and another something else. The moat scientific explorer 
cannot make a map of a jungle. 

As we pointed out in paragraph 2 on page 18, the terra 
" special orders " is used with bewildering variety, For example, 
Sections SO and 61 of the Factory and Workshop Act, 1901° f (which 
apply to the making of regulations under that Act), as set out and 
adapted in the Schedule to the Gas Regulation Act, 1920 ," are made 
to apply to the making of special orders under the Gaa Act ; but 
they do not apply to special orders under the Factory Act itself, 
which appear to have no feature which distinguishes them from 
orders in general except a grander name. 

It is true, as Sir William Graham Harrison pointed out in his 
evidence {Memorandum paragraph 4 [v)) d that the term has also 
been used by Parliament to describe certain orders (made or con- 
firmed by Ministers) which were intended to take the place of pro- 
visional orders confirmed by Act of Parliament. See for instance 
Section 26 of the Electricity (Supply) Act, 1919." But the inters 
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" e.E. r under Section 164 of tins Public Health Act, 1S75 (38 <fc 39 Vict., 

c. 55). 
►" 1 Edu. 7, c, £2. 
" 10 & 11 Geo. S, d„ S3 (see «, 10). 

" 9 & 10 Gsn. 0\ e. 100, Tba Section is as follows:^ 

" Anything ■B'iiich under the litectrie lighting Acts mn.y be 

effected by a [inovisionol orclor confirmed Ly Parliament may be 

effected, by & special order made by the Electricity Golilni issio&oi 5 
and confirmed by the Beard of Trade under and in accordance 
with the provisions of tli is Act, or by an order eatabLijihiiig a 
joint electricity authority under this Act, *«d references in those 
Acts and the Electric lighting (Clauses) Act, 1399 , to provisional 
Orders sha.ll be construed as including references io such special 
Orders aud orders as rtforeflaid, except that the paragraphs numbered 
(1) to (4) of Bastion four of the JJleeUic Lighting Mt, 1SS3, shall 
net apply to such special orders and orders as aforesaid, and Auy 
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tion did not lend to &ny teal distinction between ordinary ami 
special '" orders of a Minister. In Section 26 the Parliamentary 

Bill followed by (he lioyal Assent is replaced by im affirmative 
resolution of each House ; and it might be thought al first sipht that 
thin is the distinguishing feature of a special order; but other see- 
tions of the Act (e.£. Section 15; allow oilier livings to be done by 
special order; and Section 3<> defines fcbo procedure fi>r a J1 special " 
order as laying before Parliament , not with the requirement i>f an 
affirmative resolution as under Section 26 hut only subject to a 
proviso for annulment on a lioalik resolution — the ordinary pro- 
cedure adopted by Pavlia-rncrtit Tor Ministerial order:* in general 
which do not hoast the proud title of " special." 

Moreover special orders vary greatly in their intrinsic nature. 
At one end of the scale they may- be plainly legislative and at tho 
other end scarcely more than administrative. For instance a 
.^peeiat order under the Trade Boards Ant, IVUS, 1 " withdrawing a 
trade from the operation of the Trade Boards Act, 1909 ," or ;t 
special order under the Gas Itegiilatioii Act, 1S)20j" authorising a, 
Ixiciil Authority to supply gas outside their own district is plainly 
legislative ; whereas a spatial order under the Factory Act* 1 directing 
thermometers to be provided in a class of factories" 3 or determining 
what ia sufficient a-ild suitable Jiccominodrttion" in the way of 
sanitary conveniences, h scarcely morn than administrative. 

There is a- still further use of the term " special orders'" in the 
recent Standing' Order of the Ilouse of Lortls to describe certain 
rules, regulations or other documents which require ao affirmative 
resolution of that House." 

It is clear that special orders cannot usefully be regarded for our 
purposes as a separate, and well defined class of delegated legislation. 



IFd existing 
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Difficulty of classifying Delegated Legislation. 

7, There is no simple classification of the heterogeneous collection 
of regulations, rules and orders in force to-day ; nor is it easy to 
formulate one which is either simple or satisfactory. Indeed unless 

itpiviKEoiuil \,nit-r ■ ■ ■ :_ r! ■ ■ nndar ibo K3eftric Liehting Acta line con 
firmed Siv Parliament sfi.iy bo iimande^ or revoked by auj gudh spocia.1 
order or order as si foresaid : 

" Provided that n special order mads in puraUtinC* i>F the p&ivers 
t'oiiFcmMl t>y tl)i$ sectiun shall be laid before each House of Pur- 
I lament and shall not COCM into force unless and until appi :i >. ■ ■■ . 
cither with or without mod ifiea ti-ons, TjJ. 1 n resolution passed l>y enoli 
sugli House. '* 
"SAB Geo. S, c. 33. 
*■ 9 Edwi 7, e. 22. 
"a. 6, sutH. (S); 
" a, 9. 

** Sir William Graham Hurrlson regretted the opplk'atiitH of the term to 
thia «SftW *S it'tendHd to CbU» confiisi&ti between them and the 
special orders described above (Memorandum of Evidence, puta. 4 (iir), 
(3rd (lajl. 
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classification leads to fcc-mo necful differentiation of procedure there 
ia not much Co be gained by it. Parliament itself has made: or 
authorised the making of several different classificationa : — 
No, 1. — 'The first divideB them broadly into 

(a) those, required by the enabling statute to be Jaid ibefore fayino 
Parliament, acid ^'"T* 

ib) thus* not so required , 

No. 3.— Section 1 of the Pules Publication Act, 13"J3 ," makes ii f { e u c / £ '°" J *' 

subdivision of class IS r o. 1 (a) by requiring a certain procedure of i-abUto-Uon 

preliminary notice' for some o£ the regulations ett, contained in Act. 
this cl;sss but not for all. 

No. $.— A different classification results, from Section 3 ol that Nation $ ai 

Act, and the Treasury Peculations made thereunder, which divide 2 * u [\ s . A . 

ro^ulatiojiu etc. into — i a^ 

(a) those required: to be sent to the King's Printer; 

(b) those not so required. 

No. i. — Class (a) of classification Ho, Sis defined by the Treasury LenUtativc 
Regulations as including '' every exercise of a statutory power by a, "''<' 
rule-making authority which is of a legislative and uot an executive executive 
character"; but as excluding an exercise which iu " confirmed " f0 e " w * 
only " hy a rule-making authority. This classification purports to 
snake a division of principle between legislative and executive 
regulations; but in bo far -as any given set of regulations which are 
mainly executive may contain some which are legislative, and in 
so far as the cxm ft lj nation by a Minister gives legislative efficacy, 
the classification in practice departs from its own principle.'" 

No. 5. — Those regulations which are sent to the King's Printer General and 

ire sub-divided into : — local 

(a) those which are printed; iw>4o*wm». 
lb) those which are not. 

The practice is to print*' nearly every tegulation seut to the 
King's Printer which is. public and not local in character, bo that 

the sub-division into those which are printed and those which are 
not is almost identical with the sub-di vision into 

(a) Public and General; 

(b> Local. 

The distinction between public and local regulations follows in 
the main that between public and local Acta of Parliament. 

™ l'nragif'iph 9 (on ]iftga 44) [t^t(>w gives n fuller mc]>I a ibatkrn <jf Section 1 
of the ltutes. Publication -Act, 1SJ3 (CG & 57 Vict,, C. CG>, Aiiel j>an- 
jrrvxph 15 wnUtins our roccmiiieTidations for removing itfl anognaliea. 

"The Hutei FuuJk-ation Avt, 1993 (56 & 57 Vict., n, 66), tie | Treasury 
lirgulaticna made thereunder in 1894, aud the Treasury Circular of 
t'lo 25 th Norenibtir, 1331, aro i» tinted ft* AJULAX I to tUlia 7teport 

(SCO p. 11°). 

*' See para. fl, page 47, for fuller description of the UTrfm&eitlonts for 
printing, 
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The classifications of the Rules Publication Act, 1893, are thua oF 
little use for our purposes; they throw small light on the problems 
of principle which wo have to consider. For similar reasons lire 
cannot regard the published volumes of " Statutory Rules and 
Orders ' ' as defining our field. 



Normal and exceptional types of delegated legislation. 

3, We havo already observed that the system of delegated legis- 
lation, has been built up haphazard without plan or logic, and that 
the extent and limits of delegation have been determined by acci- 
dent and expediency and not upon any system. It is difficult to 
find and it may be misleading to look for any clear and conscious 
purpose* in the historical development of the process. But it i: 
possible to distinguish between two types of delegated legislation, 
and to say that one of them represents the normal and the other 
th* esseefUoiiaf practice of Parliament. 

T\e normal The normal type of delegated legislation has two distinguishing 
type W, characteristics L— one positive and the other negative. 

The positive characteristic is that the limits of the delegated 
power are defined so clearly by the enabling Act as to he nude 
plainly known to Parliament, to the Executive and to the Public, 
and to be readily enforceable by the Judiciary, 

The negative characteristic is tbat powers delegated do not in- 
clude power to do certain things, namely — 

(i) to legislate on matters of principle or to impose taxation ; 

{ii> to amend Acta of Parliament, either the Act by which 

the powers are delegated, or other Acta. 

A good example of the normal type of delegated legislation is to 
be found in the Road Traffic Act, 1930," Section 10 and the 
First Schedule of that Act prescribe the rate of speed to be 
observed by the various ulasse& and descriptions of motor vehicles 
on road3 in Great Britain generally ; but Section 46 confers on the 
Minister of Transport, on the amplication of a Local Authority, 
wide powers of further restricting or even prohibiting the driving 
of motor as well as other vehicles or of any specified class or 
description of vehicles on any specified road within the area- of the 
Local Authority making the application. No one who has ever 
been in a motor car would desire Parliament do undertake this task 
itaeJf, and the staunchest upholder of the British Constitution is 
unlikely to maintain that it is seriously threatened by delegation 
of such a itype. 



" 20 & 21 Gen. S, c. 43. 
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There are, however, to be found on the Statute Book certain 

exc^plional instances of delegated legislative powers, which may be 
conveniently classified as follows : — 

(i) Instances of powers to legislate on matters of principle, 
and even to impose taxation ; 

(ii) Instances of powers to araond Acts of Parliament, either 
the Act by which the (powers pre delegated, or other 
Acts ; 
{iii) Instances of powers conferring bo wide el discretion on a 
Minister, that it h almost impossible :Eo know what limit 
parliament did intend to impose; 

(iv> Instauceu where Parliament, without formally abandoning 
its normal practice of limiting delegated powers, has in 

effect done so by forbidding control by tho Courts, 

Before we de*l separately with each of these four classes of excep- 
tional delegation WO desire to point Out that they have one feature 
in common. When Parliament has resorted to any of them, it has 
generally been on account of the special nature of the subject 
matter and without the intention of establishing a precedent. 

A remarkable instance of power to legislate on matters of prin- 
ciple is now to be found hi sub-section 1 of Section 130 of the 
Poor Law Act, 1930 ," which begins : 

11 For executing the powers given to him by this Act 1 " the 
Minister (of Health) shall make such rules j orders and regula- 
tions aa he may think fit for — 

(a) the management of the poor , 

This power wua conferred by Parliament on the Poor Law Com- 
missioners in 1S34, L ' J ' has. been on the Statute Book ever since, and 
has been vested in the Minister of Health since the- creation of his 
office in 1019 JDJ . 

In 16JJ4 the administration of the pool' law, which down to that 
time had been carried on partly by parochial officers., partly by tbs 

justices of i tie peace, had for a long time past become very unwise 
and extravagant and a thorough reform was necessary, Parlia- 
ment felt unequal to the task arid determined to establish i body 

** 30 & al Geo. o, c. 17",. Ttio subjection is ftlso ft striking Lust^nco of 

Clsui (iii) of the exceptional type. 
I; " J hi.- -Yliitiate* i:-., subject ta tj;-.- previous ai lb: Ait. c ':: ;: :^ d v.\:h Out 

direction mid cOutl^l of nil matter! relating to the ndraiuistration of 

relief to tlio poor throughout En glued and WuJc£ iiuvunLiug to tiiu 

law In funui) for tlio time, being (a, 1. sa- {I) ), 
] » i & 5 Will, 4 h c. 76, a. lfi h 
"* B * 10 Gen. 5, c. 21. 
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There are, however, to be found on the Statute Book certain The 

exceptional instances of delegated legislative powers, which may bo exceptional - 
conveniently classified as follows : — itfpf ^- 

(i) Instance& ot powers to legislate on matters of principle, , 

and even to impose taxation ; 

(ii) Instances of powers to amend Acta of Parliament, either 
the Act by which the (powers are delegated, or other 
Acta; 

(iii) Instances of powers conferring so wide a discretion on a 
Minister, that it is almost impossible to know what limit 
Parliament did intend to impose ; 

(iv) Instances where Parliament, -without formally abandoning 

its normal practice of limiting delegated powers,, has in 
effect dona so by forbidding control by the Courts. 

Before we deal separately with each of these four classes of excep- 
tionnO delegation wo desire to point out that they have one feature 
in common. When Parliament has- resorted to any of them, it has 
generally been on account of the- special nature of the subject 
matter and without the intention of establishing a, precedent. 

A remarkable instance of power to legislate on matters of prin- (* fn^a^^ 
tiple is now to be found in sub-section 1 of Section 13G of the of lowers to 
Poor Law Act, 1980," which begins : le$itla.te on 

" For executing the powers given to hin> by this Act 1 "* the principle 
Minister (of Health) shall make such rules, orders and regqla- hjiJ n.cn to 
tious as he may think fit for — inipsw 

taxation. 
(d) the management of the poor , , , ," 

This power was conferred by Parliament on the Poor Law Cotu- 
miesioners in ISM/" has been on the Statute Book ever since., and 
has been rested in the Minister of Health since the creation of his 

office in 1319"". 

Id 1834 the administration of the poor law, which down to that 

time had been carried on partly by parochial officers, partly by the 
justices of the peace, had for a, long time past become Tery unwise 
;!jtil extravagant and a thorough reform was necessary. Parlia- 
ment felt unequal to the task and determined to establish a hotly 

" SO it 21 Geo. 5, c. IT, THia subsection is also- a striking iu^taiice at 

Class <ili> at the exceptional ty[*e. 
""■ The Minister is, suhjutt to the jpi'm-iaions oi the Act, charged with tho 
diruetmn an<l control of all matters raliUing to the administration of 
relief t* the poor throughout lv. :■.!:■.: d uiid Wales according ta tlie 
la* iu I'urcu fur tbi* time b*inj* (a. 1. ss. (1) ). 
4*5 Will. 4, e, 7C, s, 15. 
fi & 10 Geo. 6, c. SI. 
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of Poor J„>ftw Commissioners with a large control over the whole 
poor Jaw system and wide powers of legislation. It was expected 
that tfio commission would only be necessary for a time, but it 
was renewed again and again"* and developed first in 1S47 into 
the l J oor Law iBoard, 15 * then in 1871 into the l/ocal Government 
Board" 2 and finally in 1910 into the Ministry of Health."" 

l^ew Acts of Parliament contain so wide a regvdatibn-m&kiiii' 
power as this power which Parliament conferred in 1834 on this 
.Poor Law Commissioners and eventually by sutc+sbsion upon tin; 
Minister of Health. 

A notable example of the delegation of a power to impose taxa- 
tion was contained in Part II of the Safeguarding uf Industrie 
Act, 1921 1 "'. That part of that Act was aimed at the prevention 
of dumping. Section 3 empowered the Board of Trade (after 
reference to a committee silting in public except when hearing 
evidence on confidential matters) to make orders supplying that 
Part of that Act to goods of any class or description (other thaji 
articles of food or drink), nniiiufiict.il red in any. specified country 
or countries outside the United Kingdom, if certain statutory con- 
ditions precedent were fulfilled; and Section 3 provided that any 
goods in respect of which an order had been made should on im- 
portation into the United Kingdom be liable to duties of customs 
eqnul to one-third of their value in addition to any other duties of 
customs chargeable thereon. Rigorous sftfegimrde for control by 
the House of Commons were provided by sub- section 4 of Section •! 
of the Act, which provided that when the House of Commons was 
sitting, or being adjourned or j^rorogued would sit within a month, 
no order should he made unless the draft of it were approved, with 
or without modification, by a resolution of the House and that 
in other cases, while the order might be made forthwith, it sbouM 
not continue in force for longer than one month after the nes! 
meeting of the House without a resolution of that House authoris- 
ing its continuance with or without modification. 

Two orders were made under Section 2, both of them in 19S2. 
The draft of one 1 *' was laid before the House of Commons and 
approved : the ot&er'** was made during the Reees3 and was con- 
tinued in force when the House met, The whole of Part II of the 
Act was repealed by the Finance Act, 1930, "' 



i»" 2 & ft Viet.., ft. 83 ; S ft J Vict., c. 4S; & Viet., e. 10; 5 & 6 Vict., c, 57. 
■""■ 10 & It Yict., c. 109. Th* Hoard was not made permanent till l£67 

(30 * 31 Viet.j b. 106). 
"* 31 & M Viet,, e, 10. 
»■ 11 A 12 Gw. 5, e. 47. 
»' The. Snfec,unrdiiig of IndH&trios (So. 1) Orctar, lt)£2 (Fabric Glove* and 

Domestic TYnre, etc, S,3t. & O., 1922, No, S53J. 
Ifl » The- Safeguarding of Industries (No. 2) Order, IftSS (Gas Mantles, 

SJL & O., 188$, No. 10BS). 
'«* 50 St. \>1 Oao. Sj c. 2B. 
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Puring the conditions of emergency which have obtained einee 
August last, Parliament haa not hesitated m several far-reaching 
Mid important statutes to delegate on matters of principle, all in a 
brief period of Parliamentary time; though in each case a time 
limit has been Imposed on the use of the emergency powers. 'I'll* 
folio wing five Acts were passed in the Autumn of 1U31 J , — 

<1) The Gold Standard (.Amendment) Act, 1931, "" (Royal 
Assent 31st September, 1931} empowered the Treasury 
(Section 1 £3) J to make and from time to time vary orders 
authorising the taking of weh measures in relation to the 
Exchanges and otherwise as they may consider expedient for 
meeting difficulties arising in connection with the suspension of 
the Gold Standard, The sub-section ia in force for six mouths 
from the passing of the Act. 

(2) The National Economy Act, 1931, m (Boyal Assent 30th 
September, 1931) empowered His Majesty during the period of 
one month after tile commencement of the Act to make Orders 
in Council effecting economies in respect of the services 
specified in the Schedule to the Act, and in respect of the 
remuneration (otherwise than by way of pension assessed before 
the commencement of the Act) of persons in His Majesty's 
service. Sub-section- '3 of Section 1 provided that the Minister 
designated in nay snch Older might make regulations for giving 
effect to the Order, and sub -sect ion 3 provided that any Order 
or regulations should, as from a date not earlier than let 
October, 1931, have effect notwithstanding anything in any 
enactment. 

(3) The Foodstuffs (Prevention of Exploitation) Act 1931" J ' 
(Eoyal Assent 7th October, 1931), authorised the Board of 
Trade, in case of need, to take exceptional measures for pre- 
venting or remedying shortages iu, or unreasonable increases in 
the prices of , certain articles of food and drink. Section 2, sub- 
section 3, provided that the Act should cease to take effect on 
the expiration of six months from the passing thereof. Section 
1, sub-section 3, provided that any regulations should be laid 
before each House of Parliament as soon as may be after they 
are made, and that if an address is presented by either House 
within the nest subsequent HO Jays on which that House has 
sat praying that the regulation may lie annulled, it shall 
thenceforth be void but without prejudice to- the validity of any- 
thing done thereunder or to the making of any new regulation. 

(4) The Ahnurmtii Importations (Customs Duties) Act 193V 1 
{Royal Assent 20 th November, 1S31), empowered the Board 
of Trade, with the concurrence of the Treasury, with it view to 

"* 31 & 22 Uao. 5, c , 4S_ 
111 31 & 22 Geo. 5, c. 46. 
"= 21 &, 22 (Jim, -S, o, 51. 
111 52 do*. 5, o. 1. 
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preventing the importation into the United Kingdom in 
abnormal <ju QTttitic S of articles wholly or mainly mannf acturerl , 
by order to impose- customs duties up to an amount net exceed- 
ing 100 per cunt, of value on any of the articles comprised in 
Class TTI of the " Import and Export List," bubject to subse- 
quent con fl dilation by affirmative resolution of the Ilou&e of 
Commons within a limited period. The Act is in force for 
six months and no longer (Section 7, eub-eection 3). 

(G) The Horticultural Products (Emergency Customs Duties) 
Act 1031'" (Royal Assent, 11th December, 1931), empowered 
the Minister of Agriculture and Fisheries, with the concurrence 
Of the Treasury, with. a view to reducing the importation into 
the United Kingdom of certain classes of fresh fruit mid fresh 
vegetables and other horticultural products, the production of 
which in the United Kingdom can be increased, or which Lira 
articles of luxury, by order to impose duties up to 100 per cent. 
of value on any of certain scheduled articles. The Act is to 
continue in force for twelve months and no Jonger. Orders 
may have immediate effect hut 4iro to he laid before the Hous.r> 
of Commons so soon as may he after they are made, and require 
subsequent approval of itfaat House by affirmative resolution 
within a limited period {Section 1, sub-section 2), A rule or 
regulation contained in such orders is not to be deemed to be .i 
statutory rule within the meaning of Section 1 of the Utiles 
Publication Act, 1693."* 

These five very recent examples of delegated legislation on matters 
of principle- or of taxation were all treated by Parliament as 
occasioned and justified by the emergency. As the exceptional type 
of delegation characteristic of emergency legislation no less tha.li 
any other falls within our terms of reference it i& our duty to report 
our views upon it. We deal further with it in paragraph 11 belo^". 
But wa would point out here, incidentally, that it is of interest 
for our present purpose to note the great diversity of form observable 
in these five statutes in repaid to the procedure and to the safe- 
guards provided in them for the delegated legislation which they 
authorise. Our general view ia h that even in the exceptional types 
of power to pass delegated legislation it is desirable to standardise 
both procedure and safeguards as far as possible. Nothing is more 
apt to create legal ambiguities of meaning than variation of language 
without difference of intention. 



" L 33 Geo, G, c- 3. 

'" No similar exemption for the Board of Trade* "will be found in ti-o 

Abnormal Importations (Customs Duties) Act, 1931, just mentioned. 

for that Board is already entirely exempted from Section 1 of the 
Rulas Publication Act l>y subsection. (4) thereof. (Soe below h pngo 4S-) 
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Then; is, however, an even more recent example of the delega- 
tion of power to legislate on matters of taxation 5 and to the exercise 
of this power no time limit is fixed by the delegating enactment, 

'['he Import Duties Act, 1032, 11411 imposes a general ad valorem 
customs duty of ten per cent, on all goods imported into the United 
Kingdom o titer than exempted goods, Many goods are expressly 
exempted by the Act itself, and the Treasury is empowered, after 
receiving B recommendation from the Import Duties Advisory Com- 
uiittee, constituted under the Act, and after consultation, with the 
a | ipropria) ft Department, to direct by ordftr (hat any other goods 
of whatsoever class or description shall also he exempted. During 
the first sis months after the paRsing of the Act this power may 
Olily be exercised in cases of special urgency : but after tlic expira- 
tion of that period this limitation on .the power will cease.' "* 

In the ease of articles of luxury or articles of a- Jtind which are 
being produced or are. likely within a reasonable time to he pro- 
duced in the United Kingdom in quantities which are substantial 
in relation to United Kingdom consumption, the Committee may, 
having due regard to the advisability in the national interest of 
restricting imports into the. United Kingdom and the interests 
generally of trade and industry in the United Kingdom, recommend 
additional duties qfc such rates as they may specify ; and the Treasury 
may, if they think fit- after consultation with the Appropriate 
Department;, by order direct that additional duty at a rate not 
exceeding the amount recommended shall be charged.'"* 

Neither the general ad valorem duty nor any additional duty 
is chargeable on the products or manufactures of the Crown Colonies 
or territories under His Majesty's protection : and the like exemp- 
tion inav be grunted by Order in Council to any mandated terri- 
tory.' 3 '* 

In the case of the products and manufactures of the Dominions, 
India and Southern Ehodesin, neither the general ad valorem dnt-y 
nor any additional duty is chargeable till the 15th of November, 
I933 ; and after that date bo-ih exemptions and preferences may 
be granted for such goods by orders made by the Treasury on 
the recommendation of the Secretary of State. 1 " 

In. the case of foreign goods exemptions and preferences may be 
granted by orders made by the Treasury on the recommendation 
of the Board of Trade, and in the case of foreign countries which 
discriminate against British goods supplementary duties may be 



Vkt import 
Duties Act, 



'"» S3 Geo, $. e. 8. A further raferanca to tills Aot will ho found in Section 

III, paragraph lfj. 
' LJ * Sections 1 and 2 and First Schedule. 
"** Section 3. 
"•« Section 5. 
" ia Section d. 
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imposed by the Roauli of Trade by orders mode with the concurrence 
of tbe Treasury. 1 " 1 Tower is given lo the Ifeard of Trade to make 
regulations aa to proof of the country of origin. 1 "* 

Any order made by tile Treasury or the Board of Trade under 
the Act must be laid before the House of Commons as soon as may 
he after it is made. If it imposes a customs duty, it will cease 
to ha?e eitcet unless it is approved by resolution of the House within 
£8 Parliamentary days; and if it does not impose a customs duty, 
it may be annulled by resolution of the House within the same 
period, ""^ 

The Import Duties Advisory Committee may authorise the dele- 
gation of any of their functions to n sub-Committee consisting of 
members of the Committee. 1 " 1 

Such are the leading pro visions of what is obviously one of tho 
most important delegating enactments which Parliament has ever 
passed but we do not feel justified in attempting an estimate -of so 
far-reaching a measure at So early a stage in its existence, 11 * 1 

(II In each of eight modern Acts of Parliament, passed between 
1838 and 1029, power has teen conferred on the appropriate 
Minister to modify the provisions of the Act so- far as may appear 
to him to be necessary for the purpose of bringing the Act into 
operation. 

In the Local Government Act, 1894,' Lt the like power Was con- 
ferred on the appropriate County Council. 

This class of enactment has acquired the nickname of " the 
Henry VIII clause " because that King is regarded popularly as 
the imperso nation of executive autocracy. Indeed it may be con- 
sidered to resemble the famous Statute of Proclamations, ISiW, 11, 
which gave the King power to legislate by. proclamation until 
it was repealed on Henry's death in 1547. lL * The comparison is 
certa ilily far-fetched. 

Tlie purpose of Henry VIII was to enlarge his powers to make 
proclamations having the force of hw. The soie purpose of Par- 
liament on the nine occasions when it passed the modern enact- 
ment was to enable minor adjustments of its own handiwork 
to be made for the purpose of fittirig its principles into the fabric 
of existing legislation, general or local, and of meeting cases of 
hardship to Local Authorities. 

"*' Suctions 7 and 12. 

"*e Section 7 (2). 

■m Section IB. 

1111 Section 3, a*. (- 

n*l Til* Wheat Quotn Bill hfl» also beon introduced into t!)e Houic of 

Commons l Lut W the Committee stajio has not yet concluded we 

refrflin from common t. 
»" 56 ft 57 Viot,, Q, 73. 
>n 31 Henry 8, c. 8. 
'« 1 JCdw. 6, c. 12, 



150 



37 



In eight of the nine instances ithe provision was transitory, mid 
the last o£ them— the provision contained in Section 13Q of tlio 
Local Government Act, 193U"" — ceased to harre effect on 31st 
December, 1930, The exception is Section SO of the Local Govern- 
ment Actj 1B94'"' (which as we have seen above, confers powers on 
the County Council unci noE on any Minister), which is permanent * 
in its effect; hut as it relates to difficulties arising with respect to 
the holding of the first parish meeting or the first election of pariah 
oi' district councillors, it has no longer any operation except as 
regards- newly coated parishes or districts. 

AH these nine enactments will be found sot out in Annex II 
to this' Report ._ 

(II J Before we turn to Acts conferring power on the Executive The 
to amend other Acts, it may be interesting to mention an interest- Bnahting 
ing example of wfiafc at ■ first sight seem to be, but Lire not, 
powers of delegated Legislation, which is to be found in the Church 
of England Assembly (Powers) Act, l'JID/ 3 * commonly known as 
the Enabling Act. 

My that Act the Church Assembly, a subordinate body, is em- 
nouered to propose legislation " touching matters concerning the 
Church of England-" The measures so proposed may " extend 
io " tlie repeal or amendment of Acts of Parliament including the 
Church Assembly Act itself. But although all the initial stages of 
legislation are thus left to the exclusive jurisdiction of the sub- 
ordinate body, and although Parliament has reserved to itself no 
power of amending the measure so framed, it is not until Parliament 
itself — i.e. The King, Lords ami Commons — have conferred on it 
legislative force by an affirmative address of each House, followed 
by the Royal Assent, given in the same way as to an ordinary Bill, 
that the measure is converted from a draft into legislation. The 
example thus falls into precisely the same constitutional category 
as the provisional order procedure {see paragraph 5), and 
although by its procedure the Enabling; Act does permit of existing 
Acts of Parliament being altered, the alteration is in fact made by 
Parliament itself and not by the Church Assembly. In essence the 
Church Assembly Act is not an instance of delegated legislation, 

Turning now to Acts which confer jpower on the Executive to Pototri to 
amend other Acts, we find a typical example in the Juries Act, nmeiidothcr 
1993,*" where power is given to make provision by Order in Acrt * 
Council for making such adaptations in any enactments as are 
necessary for giving fgll effect to the Act. 

Another is contained in Section 20 of the Mental Treatment Act, 
1930, iia which empowers the Minister of Health by order to modify 
the wording of any enactment so far as is necessary ro bring it into 

1,1 1!> A 20 Ge*. S, c. 17. 

'** 9 A 10 Goo.. 5, <? r 78- 

»* 12 Jfc IS Geo. S f c. 11, a. 6. 

iM 20 & 3L Geo, 5, C. 23. 
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conformity with the provision a of the section. It should be noted 
that the whole section relates only to terminology, its intention 
being to replace certain statutory expressions in previous use br- 
others which at the moment were regarded as leas offensive. 

Provisions of greater importance, however, are to be found in 
the Local Government (Scotland} Act, 1929/" a measure which 
effected. sweeping changes in the system of local government in 
Scotland. By Section 7G tbe Secretary of State was empowered — 

(A) between the Ifith of May, 1029, and the 31st of December, 

1930> to mate by order Hl any adaptations or modifica- 
tions of the provisions of any Act necessary to bring 
those provisions into conformity with the provisions of 

this Act ". 

(B) At an j 1 time after the 16th of May, 1929, to make by order 

" sucb adaptations in the provisions of any local Act as 
may seem to him to be necessary in order to make those 
provisions conform with the provision? of this Act, or 
in order to make an equitable adjustment or apportion- 
ment of any expenditure or payment under tbe local 
Act, consequent on the carrying into effect of the pro- 
visions of this Act ", 

A somewhat similar power is conferred on Local Authorities in 
regard to town planning schemes by sub- section &} of Section ->y 
of the Housing, Town Planning, etc., Act, 1909, as amended by 
Section 44 of the Act of 1D19, 1=< 

There are on the StaLute Boot several enactments which confer 
powers on a Minister and contain no limiting definition of those 
powers, hut leave every thing to the Minister's discretion in plain 
tut wide language — such as " to carry out tbis Act " or " to give 
effect to the provisions of this Act ", Tbe Poor Baw Act of l8o4' =l 
quoted above under Class (i) of the " Exceptional " type is itself 
a goad illustration. Another example is afforded by the Patents, 
Designs and Trade Marks Acts, 1883 u * and 188& IiT Snb-seetion 1 
of Section 1 of the later Act provides that after the 1st of July, 
188!), a person shall not be entitled to describe himself as a patent 
agent, unless he is registered as a patent agent in pnrsuanee- of 
the Act. Sub-section (2) provides that the Board of Trade shall 
make sucli general rules as are in the opinion of the Board required 
for giving effect to the section. 



'» 19 & 20 Geo. 5, o. 25- 

la < 9 Edw. 7, *. 44 nrtd'9 ft 10 Gt-o, o, c. 35 ; em akt? Cluuso 11 (1) h of the 

Town a ei J Country i'laiming l!iU rtovr Itefcvt f arliiinieuc. 
" ! 4 ft 5 Wilt, 4, c, 70, 9, 15. 
>" 46 &. 47 Vict., b. 57. 
"• 51 & 52 Vict., c. GO, 
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The m rani rig of the section, as affecting the validity of the 
Register of Patent A^ente Rules t I860, which were mado under it 
by the Board of Trade, was considered by the House of Lords in 
Institute of Patent Agents v. Lackwood, 1894 A.C, 347. The 
House dec Wed that the section left the whole scheme to the dis- 
cretion of the Board of Trade, hikI thai it was therefore not within 
the province of a Court of Tjftw to canvass the merits of the 
particular scheme embodied in the Rules of 18S9. 

It is worth noticing 1 tliat the Liord Chancellor {Lord Herechell) 
expressed the opinion that judicial control of the scheme would 
not have .been an. improvement on the method of legislation which 
luid been followed fa the section. 

Another example is to be found in Part TV of the Road Traffic 

Act, lDaO, 1 ™ which provides for the regulation of public service 
vehicles. The refutation of such, vehicles is committed to bodies 
of Traffic Commissioners established by ,the Act, but Section 81 
{jives wide rights of appeal from their decisions to the Minister of 
Transport, and empowers him on any such appeal to make such 
order as he. thinks fit, and provides that any such order shall he 
binding on the Commissioners. 

Parliament, no doubt, considered that Part IV of that Act was 
one of those enactments., regulating improvements for the benefit 
of the general public, of which Lord Watson said in Lock-wood's 
case (referred to above) that every neighbouring member of the 
public has it, certain interest in seeing theiri enforced, and that it 
would never do to permit the Civil Courts to adjudicate as to 
them. ,= " 



'» SO & 21 Uoo. 5, c. 43. 

laa TVc invito |)articl*]or attention to the above statutes a? illustrations 
of the inseparable mingling, which «o often upponrs in -delegated 
legislutioft, of the theijroti cully separate functions of leeLslatkfii and 
justice. Id » far as. the delac^t*d legislation rssuktas the life of 
the community for the future, mi certain principle it ia true IrgiilA- 
t-icm. In m> far us tbo application of the Tine* so mado .ifr^ti tha 
rights of persons (mdivkhmJ or corporate}, disputu may arise about 
the- existence or not of the conditions precedent upon which tho 
M inn-tar's riglm to make or apply hi& hnjisl u Lion dorjclids. If such a, 
dispute a rises h it is a justiciable issue, an<l its d-etermin atipn is & tTuiv 
judicial function. Hut in practical politics ait ncitdomic attempt to 
draw Ute thepfuticnl line may be contrary to ^Linton sense; it may 
ao iiercsaary to Seavo ;il! such questions, legislati™ and judicial, to the 
e-stecutire discretion of the ilinister. Any other courso rauj bo iu'von- 
aiitont with good id mi lustration. But it is important to remember 
tJwt what is truly legislative may also- hrave a judicial bSpeie£; and 
this truth underlies thu famous judgment of Ixtrd Atfcin in the case of 
l?e*. v. Klet'tTicity' Commissioners (1954> 1 K.DJ p. 1"1. 
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In many statutes Parliament has provided that the Minister may 
make an order under the Act, and that the order when made 

" shall have effect as if enacted in this Act. " The latter half of the 
provision has been much discussed, and criticised, on the assump- 
tion that it prevented a Court of Law from inquiring into the 
order. 

AM such criticism has, however, been laid to rest by the decision 
of the House of Lords in Minister of Health v. The King (on the 
Prouceciiiioit of Ya-ffe), 1931 A.C- 4fli, in which the Ifou&e laid it 
down, that while the provision makes the order . Hpeak as if it were 
contained in the Act, the Act in which it is contained is the Act 
which empowers the making of the order, and that therefore, if 
the order as made conflicts with the Act, it will have to give way 
to the Act. In other words, if in the opinion of the Court the 
order is inconsistent with the provisions of the Act which authorises 
it, the order will be had. 

It is, therefore, clear that the validity of any order made under 
a provision ao worded remains legally open to question, and that 
it is only when what is done falls within the limits of the powers 
conferred, and conforms to the conditions imposed, that the order 
acquires the force of law. 

Some statutes however contain a different and more elaborate 
provision which seems on its face to have been deigned with the 
express purpose of completely and finally excluding all control by 
Alio Courts. It runs hb follows : — 

" The Minister may confirm the order and the- confirmation 
shall be conclusive evidence that the requirements of this Act 
have been complied with, and that the order has been duly 
mado and is within the powers of this Act.""* 

This type of provision has not yet been considered by the House 
of Lords, &nd we therefore refrain from expressing a definite opinion 
upon its scope and effect, Jt is, however, we think, plain that the 
protection afforded even by this clause is not limitless. IE the 
Minister of Agriculture and Fisheries went out of his province 
altogether in confirming an " Order " (i.e. a regulation} under 
Section 33 of the Small Hotdings and Allotments Act, I90S;' 1 ' if, 
for example, he confirmed an order which provided for boiling the 
Bishop of Rochester's cook to death j"' we doubt whether the order 
would be protected by this section, although, if & new Act of 
Parliament were to be passed expressly conferring such a power, 
the order would be unassailable. 



!« See for .example, tihe Small Helping? an£ Allotments Act, 1903, {S Ertiv, 7, 
e, Se) : , a. 39, and tho Housing Act, 1925 [IS & 16 Geo. 5, c. U), Third 
EchrxlTjIo. 

i" 8 l&Jw, 7, c, 33, 

i" See i£2 Hem. 8, c. &, cited above in pjlrftgrtpli 3. 
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But tho clause is objectionable, and we .doubt whether it is ever 

justified. lu exceptional cases where Parliament may determine 
that it is necessary to confer on » Minister the- power to make 
regulation* whoso validity is not to be open to challenge in the 
Courts, the enabling statute should declare this intention in tilear 
and precise language. Wc revert to I his topic in paragraph 14 
on page Gl below where we discuss judicial control over delegated 
legislation, 

, There are certain Acts which confer power on Mini^tera to add 
to lists of subject matter contained in Schedules — e.g. the Poisons 
and Pharmacy Act, 1908 1,!p and the Trade Board Acts, 1909 and 
l^iy^'—nr even to alter them— e.g. the Companies Act, 1939'". 
Such a power, no dwbt, in a legal sense involves amendment of 
(he Act, but it is not amendment in the sense in which the critics, 
object to delegated power to ajnend Acts of Parliament, because 
the lines along which amendment should move itne clearly laid down 
in the amending Act itself. Such cases may therefore, properly be 
r« carded as nearer to the normal than the exceptional. 



Safeguards provided by Parliament. 

0. Apart from the jurisdiction of the Courts of Law to decide 
whether a Minister bus acted within the limits of his delegated 
power, what safeguards have we against abuse or objectionable 
exercise of such power? 

Purlwincnt., recognising the danger of such exercise, has taken 
care to provide two special safeguards, although they do not operate 
in all eases : 

(a) the stipulation in the delegating enactment that the regula- 

tions made thereunder shall be laid before Parliament; 

(b) the system, of publicity provided for by the Pules Publica- 

tion Act, 1893, "* 

(a) There is no general statute (neither the Rules Publication Act Laying 
itself nor any other) which requires regulations to be laid before btfore 
Parliament ; out in many cases the delegating statute itself requires ****''»*'»***■ 
(he regulation to be so laid- The requirement that the regulation 

shall be laid takes different forms in various statutes, e.g. : 

(i) Laying — with no further directions; 1 " 
(ii) Laying — with provision that, if within a specified period 
of time a resolution is passed by either House for 
annulling [in some cases for annulling or modifying) the 

L3J & Jidw, 7, C. 65- 

i '« & Kdwi 7, a. £2, and 8 £ 9 Ge-*. 5, c, 32. 

■** 56 £ 57 Vict., ft. 66. 

"' e.ft. .regulations under the Foreign Marriage Aftt, 1893 (SS A 66 Vi**., 
C. 33] i lies a, 21 (2). 
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regulation, the regulation may— or shall — be annulled o? 
modified, as Uie tjiae ma; be, by Order in Council ;'" 
(in) Lraying;— with provision that the regulation ahail not 
operate, until approved by resolution ; or shall not 
operate beyond a certain specific period, unless approved 
by resolution within that period. r? Sometimes it it* an 
aEi amative resolution of both Houses; but sometimes 
only of the House of Commona (e.g., ordera of the 
Board of Trade under the Safeguarding of iuduetiiea 
Act, 1SJ21, already mentioned on pu^e U2) ; 
(iv) Laying in draft for a certain number of days ;"° 
(v) Laying in draft with provision that the regulation is not 
to operate till the draft has been approved by 
resolution L : " 

It is impossible to discover any rational justification for the exist- 
ence of so- many different forms of laying or on what principle 
^Parliament acts in deciding which should be adopted in any par- 
ticular enactment. 

In cases in which regulations are subject to annulment if a 
resolution is passed within a specific number of days, there arc 
extraordinary and qnito illogical differences in tbe number of days 
specified in different statutes. In some cases the number is as 
great as 100; in others it is as small as 20. : " Between these ex- 
tremes lie periods of 40, 36 h 30, 28 and 31 days; 36 and 21 days 
are common. In most cases " days " means " sitting days," i.e. 
days Oil which Pari J anient actually sits, hut sometimes Parliament 
has neglected to specify that the days are to be sitting days. 

It is usually provided that annulment shall be without prejudice 
to tbe validity of any action already taken under the regulation 
which is annulled. 1 " 



"* O-H- requisition! under the Housing Ac, Act. 1919 (9 it. 10 Geo. 3, c, 33) : 
nit: a. 7 (3)1 and rules under the Nut-sOs Iiegisjtratioai Act, 1919 
(9 tit 10 Geo. 5, 0. 94) ; sen s. 3 (4} r 

,J * e,j;. orders for the compulsory acquisition of land by the Uinistor nf 
Health on behalf of an author ia*d Association under Section 16 of 
the Town Planning Act, 19£5 (IB & 16 Geo. o, c. lfi) and rules 
modifying' And adapting mi enactment Dlftdft bj the Hoard, of Controt 
under the Lunacy Aot, 1B0(] ($3 tic 54 Vict., c. fi)— see tbe Mental 
Treatment Act, 1930 (SO it £1 G<M. a, c. S3) S. 15 (S). 

"*» a.g. Orders in Council under the Ministry of Health Act, 1919 [9 A 10 
Geo. o, c. 21, S. a (2) ), 

111 e.^j. certain parti of draft Order* in Council in. regard to census par- 
ticulars under tb's Census- Act, 1920 (10 it 11 Geo, fi, c. 11, a. 1 (2) 
and Schedule). 

lit <pbc maximum of 100 days occurs in the Supreme Court of Judicature 
(Ireland) Act, 1B77 (40 & 41 Viet., o, 57, e. 6*), applicable new to 
Northern Ireland by "virtue of subsection (1) of Section. .11 of the 
Government of Ireland Act, 1920 <10 & 11 Geo. 5, ft 67); the 
niiniitiuln of °0 days applies to regulations under the TTcbOtuployinent 
Insurance Act, 1920 [10 & 11 Goo. 5, C. 30, S. 35 (3): 

'" Sw, for example, Housing £o. Act, 1919 (9 ft 10 Geo. 6, c, S5), s. 1 (3). 
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The procedure of the two- Houses ie similar but not identical. In 

Ike Bouse- of Lords notice of all papers presented to the House— 
including both regulations and draft regulations — appears, in the 
first instance in the Minutes of Proceedings, A separate printed 
list of those papers required by Act of Parliament la be Lid on 
Lhe Table of the House for a, specified number of days is published, 
showing the Act under which the piper is prescribed and the 
number of days it is required to Mo, This list is circulated to all 
Peers from time to time, on an average once a. fortnight. 

In tlie case of regulations subject to annulment, tho period for 
which the regulation is required to lie before Parliament is not 
usually less than 'SI days ; and as in moat Gases these are sitting 
days, the. period covers about two months. These regulations there- 
fore appear in the printed list circulated to Peers two or three 
times before the period expires. All papers presented to the House 
are kept in the Journal Office, where they are available for 
examination. 

In the House of Commons the procedure- is much the sums; i„a., 
notice of :ill papers presented appears first in the daily Votes and 
Proceedings and & separate printed list of these papers is also 
prepared and supplied to any Member who desires it. Twenty-one 
sitting days is equivalent to not less than one month in the case 
of the House of Commons and tile list is published once a week. 

When a regulation is technically laid on the Table of the House 
of Commons, the actual document is placed in the Library of the 

House. By direction of Mr, Speaker the public Departments httve 
been notified on several occasions that swell documents ought to 
be presented in duplicate, and this is now usually done, but is 
occasionally neglected."* When it is done, one eopy is filed along 
with copies of similar papers, and placed on a- central table in ono 
of the rooms of the Library, where it is open to the inspection of 
nriy Member who wishes to see it. But as the custody and 
preservation of the document is important, the other copy is locked 
up, and a Member who wishes to see it must ash the Librarian 
or another responsible official to produce it. If only one copy ia 
presented, this is always locked up, bat can be produced at any 
time for inspection. 

In the House of Lords a Peer who wishes to direct the attention Prttedurt 
of the House to a regulation lying on the Table can do so by a /or Debate i 
motion for papers, which admits of a division, or by a. question, ^s" 3 * •/ 
which does not. ***** 

In the case of any regulation subject to annulment any Peer 
tan, of course, move the necessary resolution to annul and, if 
necessary, divide the House. 



Sq n L -e nra informed by officers -of tho House. 
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In the House of Commons any Member can move an .iddress or 
motion to annul or disapprove si regulation or a draft regulation. 
Iti the case of any regulation "which by statute is expressly mady 
liiiblc to annulment- within a stated period, &ueh an ftd dress is 
" exempted business," can be taken after 11 p.m.-, and admit; of 
a division. But in the ease of Buy other regulation a Member who 
wishes to move an address or motion must find time during the 
ordinary sittings of the House, which as a rule is impracticable ; 
and the Member desiring' to raise the question must therefore do 
m on the motion for sojournment during the limited time between 
11 imd 11.30 p.m. when no division is alicwed. 

In theory a Member of the House of Commons who wishes to 
direct attention to a- regulation lying on the Table can do so any 
evening in wliifih the House is sitting by raising the que fit ion en 
the motion for the adjournment; but in practice such a tiling is 
hardly ever done. 

Any Member of the House of Commons can ask a quest ion 
about a regulation lying oo the Table, and many questions are bo 
asked; but no debate can tats place in the House of Commons, as 
in the House of Lords, on a. question, although the indirect 
influence of a question upon the Department concerned is often 
considerable, and may produce a. degree of effect which would sur- 
prise the Member ivho uses this modern weapon of the House of 
Commons for controlling the Executive. 

(b) Antecedent publicity is undoubtedly a safeguard of fche 
highest value particularly -where it leads to consultation with the 
interests concerned; and Section 1 of the Rules Publication Act, 
1S93, 1 " aims at securing such publicity in the case of such 

" statutory rules " as fall within its scope. 

The expression " statutory rules " is defined in Section i of the 
Act. The definition makes it clear that the expression only ex- 
tends to " rules," " regulations '* and " byelawa *' in the strict 
statutory sense of those words; so that " orders " are nqt within 
the scope of Section 1 at all unless they contain "rules" or 
" regulations ". 

The section applies to all " statutory rules " which are required 
(o be laid before Parliament other than : 

(i) " Statutory rjleg " required either to be laid, or to be laid 
in draft, for a- period before coming into operation : 



"* 56 <fc C? Viet., c. 6fl. 
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(ii.i " Statutory rules " made by either the- Minister of Health 
as successor to the Local Government Board, or the 
Board of Trade, or the Bevenuc Departments or by or 
for the purposes of the Post Office : 

or by the Minister of Agriculture and Fisheries under 
the Contagious Diseases (Animals) Act, 1878,"* and the 
Acts amending the same. 

The section docs not apply to Scotland at all. In the case, 
however, of rules made under a, few Acts of Parliament the enabling 
Aft 'itself applies, the section to Scotland, e.g., the Public Health 
(Regulations us to Food) Act, 1907. " T 

Notice of & proposal to make any " statutory rule " which, is 
within the scope of the section must be gazetted at least 40 days 
before the " statutory iiile " is made ; and the notice mtiat state 
where copies of the draft regulation con be obtained. 

During the ^0 days any public tody may obtain copies of the 
draft rules at a reasonable price, and any representations or sug- 
gestions made in writing by a public body interested must be 
considered by the authority proposing to- make the " statutory 

rule " before it is finally settled. 

The practice is for the Department concerned to gyve notice 
that the draft is on sale by the Stationery Office and thus in fact 
the draft can be readily obtained not only by " public ■bodies"' hat 
by anyone interested. 

It is important to observe that the ambit of Section 1 is strictly Exclusions 
defined and that nny " statutory rule " which frum. 8ic- 

either is made by one of certain named Departments or for the Act! 
the purposes of the Post Office, or by the Minister of Agri- 
culture and Fisheries under certain Acts, or relates to 
Scotland, 
or — by whomsoever made— -is required to be laid before Parlia- 
ment,, or to be laid before Parliament in draft, for at period 
before taking effect, 
or — by whomsoever made— ia not required to be laid before 
Parliament at all 
is beyond the ambit of the section. 

By subsequent legislation the scope of tile section has been 
further limited. A list of the further exclusions will be found is ithe 
Index to the Statutes iu Force under the heading " Statutory Rules 
and Orders, 9. Draft rules in certain cases. 1 ' On the other hand 
there has been a slight extension of the section to certain rules 
theretofore excluded. This extension will b& found under the same 
heading in the Index. 

"* 41 A 42 Viet., c. 74. 
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There is, however t one recent exclusion of rules from the opera- 
tion of the section which must not be passed over without particular 
notice. Under sub -set Lion a of Section 99 of the Supreme Court of 
Judicature (Consolidation) Act, lO - 23, IiB Kules of the Supreme 
Court — i..e, the whole of the High Court legal procedure 
— were for the future entirely excluded from the operation 
of Section 1 of the Rules Publication Act, 1803. J " 

In Northern Ireland the Rules Publication Act, 1893 r : " has beet) 
repealed altogether and replaced *>y t h<* Eules Publication Act 
(Northern Ireland), 1925, which contains nothing correspond hj£ 
to Section 1 of the- 1893 Act. 
Provvfiatxil liui even in the case of statutory rules witliin the ambit of Section 
reOttlatfoftt. l ( Section 2 provides that where the authority empowered to make 
the rule certifies that on account of urgency or any special reason 
a rule should come into immediate operation, the authority may 
make the rule come into operation forthwith as a provisional rale 
and continue in force until—though only until-— a rule has been 
made in accordance with the provisions of Section l r 

" Jt was doubtless intended,'' says Mr. Carr in " Delegatcr! 
Legislation " u * " that a Department which could not wait forty 
days and which therefore made its. rules aa ' provisional ' should 
convert its provisional rules into substantive rules by the statutory 
process already described (i.e. in accordance with the provisions 
of Section 1). This is usually ao done. Thus the Ministry of 
Health, having to issue its regulations under the Census Act, 1920 1 " 
in a hurry , as preparations had to l>e rapidly made for the 1921 
census, certified its regulations as urgent and issued them as 
1 provisional T on "December 21st, 1920, and followed them up by 
producing draft rules three days later which .... came per- 
manently into force on February 14th, 1921. But, once rules have 
been made ' provisional," there is no particular incentive to convert 
them into non -provisional rules." . 

Some provisional rules of 1911 about old age pensions were 
reissued in modified form in 1G20, but still as provisional rules, and 
were not superseded by rules in final form till 1921. 

In (that year, however, a, Treasury Circular reminded Government 
Departments that " provisional rules should in all cases be super- 
seded by rules in final form as early as possible '" — a reminder 
which we endorse. 

It should be noticed that 

(a) there are enactments which specially provide for the ex- 
clusion of rules made under those enactments from 
the ambit of Section 1 of the Bules Publication Act, 
while making special provision foT antecedent publicity 
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for such rules, e.g. Section IS of the Mining Industry 
Act, 1026, lop and Section 12 of the Coroners t Amend - 
meat) Act, 1926,'" (see below for the special provision 
Contained in each of these sections) ; 
(b) there are enactments on the other band which expressly 
provide for the inclusion of rules made tinder these enact- 
ments, which would not apart from such express pro- 
vision be within the ambit of the section, e.g. the Town 
Planning Act, 1925."* 

While Section 1 of the Rules- Publication Act, 1653'" provide* for PvMitatitm 
antecedent publicity, Section 3 and Treasury regulations '" made *'■!**** 
thereunder provide for subsequent publicity as regards regulations " lo ' ts - 
sent to the Xing' a Printer."* 

Neiil'ly every regulation gent to the King's Printer which is 
general and not local in character is under existing practice printed 
forthwith in separate form."' 

At the end of every year the Stationery Office publisbes a volume- 
called " Statutory Rulen and Orders," containing the text of nearly 
al] regulations, similar to public general Acts add a classified list of 
local regulations made in the course of the year ti.nd still in force."*. 

At the end of every third year it publishes an Index to the 
" Statutory Rules and Orders "in force, 

" The creation of this official system of publication has removed 
the reproach, that the law embodied in statutory rules was less 
well known and less easy to find than the law embodied in Acts 
of Parliament." 1 " 

Special safeguards for Antecedent publicity axe sometimes oon- Special 
mined in particular statutes. The following are typical itafutory 
ill u stmt ions— i*/wMar% 

(o) the power of the Board of Trade to appoint committees for 
the purpose of advising them when considering the 

making or alteration of any rules, regulations or scates 
for the purpose of the Mereh&nt Shipping Acta, con- 
sisting of such persons as they ma,y appoint representing 
the interests principally affected or having special know- 
ledge of the subject matter: 1 " 

'*' 16 * IT Geo. 5, a. 2B. 

l5i lfl * 17 Geo. 5,, c, 69. 

]M 1G £ 16 Geo. 5, c. 10. 

'" 56 Jb 57 Vict,, c, <W. 

lH BoGulfltiods, djitcd August 9th, 1S94, made l*v the Treasn.17 with the 
concurrence of the Lord Chnnpcllo-r and tbe Speaker of the House 
of Commons in pursaanM of the Rules Fnbtic&tion j\ct, 1893 (1394: 
Ko- 734). See Annex No. I, 

IJ1 See abcTO parn. 7. 

I!: JtejgtiJatian 8. 

'** Rcsttlotion tf. 

m '.' l>e!(igjitfKl TjSfiistlntioTi," page 45. 

'" Mcrciinnt Shipping Act, 1906 (6 Ediv. 7, t, 48)j t 79. 
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(b) the elaborate provision for publication, consideration of 
objections, ejuiO public inquiry in connection with the 
milking by the Secretary of State of regulations under 
the Factory and Workshop Act, 1901, '" which arc 

contained in Sections 80 and SI of that Act : 

(e) the elaborate machinery for publication, consideration of 

objections, and public inquiry in connection with the 
making by toe Minister of Labour of special orders 
under the Trade Boards Act, 1918/ " which are con 
tained in the first Schedule to that Act ; 

(rf) the similar provisions in connection with the confirinatioii 
by the Minister of Transport of special orders made by 
the Electricity Commissioners under the Electricity 
{Supply) Act, 1019 , l " which are contained in the 

Schedule to that Act : 

(e) the provision in the Seeds Act, 1920,'" for consultation 
between the Minister of Agriculture arid Fisheries and 
representatives of the interests concerned before the 
Minister makes regulations for the purpose of carrying 
the Act into effect : 

if) the provision in the London Traffic Act, 1024, L " for con- 
sultation between the Minister of Transport and the 
London and Home Counties Traffic Advisory Committee 
before the Minister makes regulations ; 

(g) the provision in Section IS of the Mining Industry Act, 

1026, for consultation between the Minister of Labour 
and representative associations before the Minister 
makes regulations under the section : L " 

(Ji) the provisions in Section 12 of the Coroners" (Amendmeut} 
Act, 1026,"' in connection with orders for the formation 

or alteration of County Coroners' districts. 

Quite apart from the above statutory obligations, Departments 
are naturally at pains to consult freely all interested bodies, where 
possible, in the ordinary course of running their businesses 
efficiently, 



<« 1 Kiiw. 7, Q, 22. 

l " 6 & 9 Goo- 5, C-. 32. 

'" D b 111 Geo, 5, c. 100, 

l " 10 & 11 Geo. 5, o. 54, 

'• 5 14 * 15 Geo. 5 h c, 34, 

"■ IS A 17 Geo, flj c r SS. 

'" 16 fi 17 «eo, 5,.C r 58. 
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Drafting of Regulations. 

10. There is one aspect of the unsystematized character of our j^^f' 
constitutional procedure for delegated legislation to which we wish ™^,/t; li|7i 
to draw special attention. Whereas the drafting of Government 
J3ii Es is done in the Office of the Parliamentary Counsel, barristers 
selected for that office and by long training therein acquiring the 
highest skill as draftsmen, the drafting of regulations is only in 
certain cases (for example, regulations which are made by the 
Treasury) done by or under the supervision of Parliamentary 
Counsel- In other cases it is done by the various Departments, 
usually (though not invariably) by their legal branches. The work 
is there largely in the hands of persona who, however able and. 
cxfHiricnced in their Own work, do not possess the very specia.1 
drafting experience of the Parliamentary Counsel. We do not 
attach so much importance to the fact that occasionally the drafts- 
men ai"C nut lawyers ; a mini may be either a solicitor or counsel and 
yet not have had the training which is essential to mute a good 
(I raftsman, for gioed draftsmanship is an art which calls for special 
qualifications and Jong' experience. By it we mean the power of 
clear, hirid and simple expression of the intended purport of the 
draft, and of keeping within the legal limitations intended by Par- 
liament. As things stand, nuclei' the existing procedure of leaving 
i be drafting of regulations to the Departments the work is uneven — 
some is good and some is bad, Regulations on the whole tend to be 
somewhat less well drafted than Government Bills as originally pre- 
sented to Parliament, 1 ** which are all drawn in the Office of Par- 
liamentary Counsel. The work of Bill drafting may sometimes 
suffer even there from the pressure or urgency of Cabinet demands, 
but that does not touch our principle that drafting is a skilled task 
and that Parliamentary Counsel have the skill. 

The present practice does not merely mean that there is a risk 
of regulations being less thoroughly drafted and less clearly 
expressed than Bills as origin ally presented to Parliament, but 
that there is an absence of the safeguards afforded by the special 
skill, training and position of the Parliamentary Counsel, with the 
inevitable consequence, for instance, of an increased risk of the 
Minister, on whom the power of making regulations is conferred, 
assuming to himself, in the terms of the regulations which he 
makes, powers more extensive than those conferred by the Act 
under which the regulations are made, and it is said by some critics 
[hat this result is not infrequent. 

Sir William Graham-Harrison, the Senior Parliamentary 
Counsel, is of opinion that where Parliament delegates legislative 
powers, whether to His Majesty in Council, or to a particular 

"* Tins office of Parliamentary Counsel ia obviously net responsible for the 
final JangiingG it the- Act when it rt(*ivlis the Royal .Aassnfci in so 
f:ir tu it result^ front amoi] drtientx madu in Parliament. 
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Minister, those powers cannot, without express authorisation from 
Parliament, be passed on by Ilia Majesty in Council or the Minister 
to any other body or person ; and we agree with this view. He has 
pointed out to ua, however, that the principle is not always realised 
by draftsmen: of regulations and — while we do not wish, to specify 
any particular regal ati on — we have in. mind by way of illustration 
two cases where neglect of the principle has, we are inclined to 
think, resulted in the making of regulationn or orders which for thin 
reason are probably ultra vires. 

The importance of good drafting cannot be overemphasised, nod 
the more resort to delegated legislation is practised by Parliament, 
the more necessary is it that its draftsmanship should be uniformly 
good. We feel that the existing system of Departmental drafting 
does not fully anaure that the standard shall in all cases he up to 
that of the best draftsmanship — or even satisfy .a lower tcst. 
Preveulion is both better and less expensive- than cure. If ten 
cases of ultra vires regulations occur to-day. and nine of them 
would be avoided by ,a general Improvement in the standard of 
drafting, it is obviouE that an important public advantage would 
b& achieved, and one peculiarly relevant to the object of our refer- 
ence. If wo assume that legal proceedings result in two or three 
of the .ten eases, the saving of expense direct a,nd indirect which 
would result is in itself a public economy, But the value of good 
drafting is not limited to the avoidance of illegalities. In the 
ordinary life of the community what is above all important ia thai 
legislation, whether delegated or original, should be expressed ill 
clear language. 

No doubt a general improvement such a a we desire may necessi- 
tate some increase in staff; but even in present conditions of 
economic exigency, we are satisfied that the proposal is wise on 
the ground inter alia that it is a measure of economy. The objec- 
tive might be secured either (1) by a direct increase in the staff 
of the Parliamentary Counsel's Office or (3) by some scheme for 
an all-service grade of draftsman who would be available either for 
work in that office itself or for service in ,tbo legal branches of 
Departments with a great deal of drafting work, and there may 
be other ways. The first proposal would involve the gradual 
creation of a central supervising drafting Department which would 
tend to secure uniformity of practice and would have the effect of 
applying a .wider general experience, to the detailed pa rt s of the 
work; but it wonld be several years before a sufficient staff could 
be trained up for such supervision. We do notj however, regard 
the problem of choosing between the several methods, as directly 
covered by our terms of reference, and therefore mate no attempt 
to appraise their respective advantages and disadvantages L 

"We think it sufficient to recommend that the whole .subject 
should be taken into immediate consideration by the Departments 
concerned and the Treasury, 
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Necessity for Delegation. 

11; We have- already 1 expressed the vi<>\v that the system of 
delegated legislation is' both legitimate and constitutionally ilcsir- 
able for certain purposes, within certain limits, au<l under certain 
safeguards. We proceed to set out briefly — mostly by way of 
recapitulation — the reasons which have led us to this condition :— 

(1> Pressure upon Parunmentary time is great. The more pro- i' r ta,„ rc oit 
cod une and. subordinate matters can be withdrawn from detailed I'tirtiumtnt. 
Parliamentary discussion, lb a greater will be the time which Parha- ar v '«#*** 
meiit can devote to the consideration of essential principles in 
legislation, 

■(Ti Thai subject matter of modern legislation la very often of a Technical- 

technical nature. Apart from the broad principles involved, fftf of 
technical matters are difficult to include in a Bill, since they can- *W*^ 
not be effectively discussed in Parliament. As an illustration we " tn "' 
invite attention to the- Safeguarding of Industries (Exemption) 
No. 5 Order, 1981, printed as Annex III to this Report, 

{W) If largo and complex schemes of reform are to be given Utthretttn 
technical shape, it is. difficult to work out the administrative coatinnen- 
machinery in time to insert in the Bill all the provisions required; CiCS - 

it is impossible to foresee all the contingencies and local conditions 
for which provision must eventually be made. The National Health 
Insurance Regulations, and tbe Orders setting up Trade Boards, 
illustrate particularly well this aspect of the problem, 

[4) The practice, further, is valuable because it previses for a FUtibitiiy, 
j K.uver of constant adaptation to unknown future conditions without 
the necessity of amending legislation. Flexibility is essential. 1 " 
The method of delegated legislation permits of the rapid utilisa- 
tion of experience, and enables the results oi consultation with 
interests aHected by the operation of new Acts to bo translated 
into practice. In matters, lor example, lite mechanical road 
transport, where technical development is rapid, and often unfore- 
seen, delegation is essential to meet the new positions which arise. 



L " Section I, paragraph 5. 

,J " Th&ro is a very coirlj instnnco of this wftich ii still in force, 11 JEliehard II, 
c, 11, refers to an earlier Act of 6 Richard II, c. 3, which hud 
■.•:■:. :■:■■.[ that Assi&es should b* held m tins principal and chief towns 
in tho tn>untiaa where- Bhiro Courta were held. Tho Act of 11 Richard II 
says that the Act of fi llichurd II ha$ t>e<*n Found prejudicial and 
grievous. It authorises the Lord OmricfiJor, therefore., to ™j the 

provisions "notwithstanding the said statute". This, therefore, is 
an early instance of power to vary im Act. This power under 
11 Richard II Lived on Cud w*8 Acted Upon, until it vras repealed and 
r*i>ll)iced by the Assist* Act, 1833 (3 Jfc 4 Will. 1Y, c, 71 ), which, in 

torn has been replaced, hy the Supreme Court of Judicature (Consoli- 
datiDii) Act, rG&5 (IS £ IS Geo. 5, c. 43, t. 72). 
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'..'-'', The practice, again, permits of experiment being made ami 
thus affords an opportunity, otherwise difficult to ensure, of 

utilising the lessons of experience. The advantage of thLs in 
matters, for instance, like town planning, is (too obvious to require 
detailed emphasis. 

(6) In a modern State there are many occasions when there is 
a sudden need of legislative action. For many such needs dele- 
gated legislation ia the only convenient Or even possible remedy, 
No doubt, where- there is time, on legislative issues of great magni-. 
tilde, it is right thnt Parliament itself should either decide what 
the broad outlines of the legislation shall be, or at least indicate 
the general scope of itbo delegated powers which it considers ate 
called for by the occasion. 

But emergency and urgency are matters of degree; and the typo 
of need may be of greater or less national importance. It may he 
not only prudent but vital for Parliament to arm the executive 
Government in adVEUice with almost plenary power to meet occa- 
sions of emergency, which affect the whole nation — as in the 
extreme case of the Defence of the Realm Acts" 1 in the Great 
War, where tire exigency had arisen; or in the less extreme case 
of the Emergency Powers Ac£, l&^O, 1 ™ where the exigency had 
not arisen hot power was conferred to meet emergencies that 
might arise in the future. The recent emergency statutes men- 
tioned above in paragraph 8 (E) (i) afford other illustrations of the 
necessity of this method of legislation where there 13 thought to 
be need of giving to the Government power to take very rapid 
decisions which to be effective must possess Che force of law. There 
is in truth no alternative means by which strong measures to meet 
great emergencies can be made possible ; and for that reason the 
means is constitutional. 

Put the measure of the need should be the measure alike of the 
power and of its limitation. It- is of the essence of constitutional 
Government that the normal control of Parliament should not be 
suspended either to a greater degree, or for a longer time, than 
the exigency demands. 

We end these observations with a truism. Emergencies ate 
exceptional • and exceptions cannot he classified 1 ja genera) 
language. We therefore make no attempt, beyond stating the 
principle ahove mentioned, to lay down any general rules about 
the delegation by Parliament to the- Executive of powers to 
legislate on occasions of emergency. It may suffice for purposes 
of more limited exigency to arm particular PepnrtrnentB of State 
with jjower to pass emergency regulations for dealing with specific 
difficulties suddenly arising and calling for instant preventive or 

'"■. Tba earlier Acts were ropliictxl B>" tie consolidating and amending Act 

(5 A & G&t, S t c. 8). 
,fI 10 A U Qeo, 5, c.S$, 
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remedial steps in their special field of administration. Epidemics 
are a good example of the latter need; and we may recall that lis 
far back as lBSQ un Act 1 ™ passed in consequence of in outbreak 
of cholera save the Privy Council power to make general regula- 
lioits to prevent ihe spread of the disease. Similarly at- the present 
rime the Minister of Agriculture has extensive powers under the 
Diseases ol Animals Acts 180i ir< to 1927'" to make orders for 
^venting and checking diseases of animals and for preventing 
ilit-ir introduction into Great Britain ; of which a striking recent 
example is the Animals (Importation) Order 1930. ] ' 4 

Summary hf Arguments of the critics of delegated Legislation. 

12. .For these reasons a system oE delegated legislation is in- 
ijj : :p.'nsiiljli". Indeed the critics of the system do not seek to deny 
its necessity in some form. Their complaint lies rather against 
ihe volume, and character of delegated" legislation than against the 
practice of delegation itself; and in so far as they base their com- 
plaints oh criticism of the administration as such, we doubt whether 
they sue clearly conscious of any distinction between the legisla- 
tion of Parliament itself and the delegated legislation of Minis lei's. 
We agree with them in thinking that there are real dangers inci- 
dental lo delegated legislation; and we think it may he convenient 
to summarize the main criticisms, although we do not -thereby 
commit ourselves to complete concurrence -with the critics. Our 
views of the dangers, and of the possibility of adequate safeguards 
against them, are indicated in the recommendations which we 
make in paragraphs 14 and 15. 

(1} Acta of Parliament may he passed only in skeleton form and jg£$j 4 ( 0B 
i:<*rtaiu only the barest general principles. Other marters of principle, fcgiiJation. 
iranscending procedure and the details of administration., mutters 
which closely a Rent the rights and property of the subject, inay be 
teft to be worked out in the Departments, with the result that Lavus 
Lire promulgated which have not been made by, and get little 
supervision from Parliament. Some of the critics suggest that this 
practice- has so far passed all reasonable Limits, as to have- assumed 
the character of a serious invasion of the sphere of Parliament- by 
ihe Executive, The extent of its adoption is, they argue, excessive, 
itnd le;[ds not only to "widespread suspicion and distrust of the 
machinery of Government, but actually endangers our civic and 
personal liberties. 

(2) The facilities afforded to Parliament to scrutinise and control inadequate 
the exercise of powers delegated to Ministers are inadequate. There scrutiny m 
is a danger that the servant may be transformed into the master. Faweawnii 



'" 2 & 3 Will. TV, c, 10. 
"* 57 &. SB Vict., c. 57. 
" J 17 & Ifi Geo. o, e, 13. 
■" S,R. & 0., 1930. Jfo, 9S3. 
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(3) Delegated powers may be so wide as to deprive the citizen of 
protection by the Courts against action by the Executive which is, 
harsh, or unreasonable. 

(4) Tlia delegated power may be so loosely defined thai the area 
it is intended to cover cannot be clearly known, and it is said that 
uncertainty of this kind ie unfair to those affected, 

(5) While provision is usually made 

(a) for reasonable public notice, and 

{b} for consultation in advance with the interests affected, 
where they are organized, , 

this is not always practicable, particularly where the public affected 
is general ailt i not special and organized. 

(6) The privileged position of the Crown as agitinet the subject in 
legal proceedings places the latter at a definite disadvantage its 
obtaining redness in the Courts for illegal actions committed undvr 
the authority of delegated legislation. ,:r 

Each of these criticisms if important, but they do not destroy the 
case for delegated legislation. Their true bearing is rather that 
there are dangers in the practice ; that it is liable to abuse ; and that 
safeguards, are required. For do we think that either the published 
criticisms or the evidence we have received justifies an alarmist 
view of the constitutional situation. "What the system Jacks is 
coherence and uniformity in operation. It3 defects, as we have 
sought to show, are the inevitable consequence of its haphazard 
e vol lit Lon. Our recommendations ana intended to remove these 
defects ; and we believe that they should go far to meet the 
difficulties which the critics have indicated. For the most part the 
dangers are potential rather than actual ; and the problem which 
the critics raise is essentially one of devising the best safeguards. 
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Drafting and Interpretation of Statutes, 

Bwwtij »/ 13. From time to time strong expression a of opinion have fallen 

ofcMiirtiy at f ro[n Qur judges upon the drafting of some of our statutes. It has 
been said that the language of the particular provision is ambiguous 
and its ine&mrjg obscure : or that the method of legislation by refer- 
ence is hound to cieate confusion- No doubt there is occasional 
cause "for such criticism. And equally undoubted is the inevitable 
consequence of such ambiguities — that occasiona-lly the meaning 

11 f IV o consider in Section III the bearing upon our terms of reference 
of the whole subject of the existing limit a-tionE, recognised by thu 
l-ttw Of Erigl^isd (and Swtlind must he distinguished) upon the sub- 
net's right of redress against tile down. The point La* some rele, 
vanes here, but a reference to Section III will iuffi'jo for pro&eiit 
purposes. 
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which the Court discerns in the language uued is not in fact the 
tnCrdiinfJ which Parliament intended it to bctir. And from this 
occasional consequence acme students of politics have been tempted 
[a doubt the suitability of the legal mi nit to interpret the statutory 
intcution of a democratic. Parliament bent on social legislation of a 
L^r-reaehing mid often novel character." 1 * We mention this adti- 
[iide towards the Lmw Courts because we think n certain section of 
public opi n ion may he disposed to adopt it. But in truth those who 
so think mistake the cause, tt is not that the legally trained mind 
is prone to mis-interpret socinl legislation, but thfit the language of 
the legislation is not always clear enough to prevent the risk of mis- 
interpretation. Consequently the remedy to which that section of 
public opinion seems to lean of entruetibg Hie interpretation of such 
statutes to administrative officers in the civil service would not cure 



Those who believe that the allege*! failure of tin Courts to yivo off«t 
to tbo true intentions of Pa rliameni ia duo to tkioir want of sympathy 
with democratic legislation may to recommended to study the cases 
of Eliermttn Line*, Ltd. j, MtttT&y and White Stvtr Line, etc., Co, v: 
Comtrfard, 15130 p, 1&7; 1031 A.C. 12u, in wrhich Lord Morrivil'a (wlio 
*ricd the rtctjoji-s) tbo Court of Appeal and tho House of Lords all 
held that under section 1 of the Merchant Shipping (International 
Labour Conventions) Act, 1935 (16 .fe 16 Goo. 5, c, 43} a seaman whoso 
scrTPCe had boon prematurely term i imtcd by the wreck or loss of the 
ship was entitled to receive wages at the raio payable under his 
agreement of service for each day on which lie wan i n foot unemployed 
during; a period of two months from thfl dato of the ternii nation of 
the service, whether iiis service under the agreement would in tho 
normal course hai'o terminated before the. expiration of that period 
or not} ui:\-!-i t In. 1 Owner showed that tho uPLCmufoyiiient was not duo 
to tho wreck or lows, of the ship or that the. seaman Wfts able to 
obtain suitable employment, Tho Act purported to give effect to a 
certain draft Convention adopted by the International Labour Con- 
'■■■■•■■:■■.■ and set torUi 'its. Part I of tho First SciKHluIo oE the Act and 
both Lord Justice Stegsor, who dissented in the Court of Appeal, and 
Lord DianeSbniEh who dissouted in the House of Lords, «cre of 
opinion that the Convention imposed no liability on the owner for 
days of unemployment subsequent to the date on which the seaman's 
contract of employment would bat for tho wrttk have terniinatod. 
Lord Blanesburgh said in the course of his opinion (1EJ31 A.C. 143-4) 
that t!ih effect of the decision, was that Parliament, under no inter- 
national obligation in tint behalf, in ft. statute -which contained no 
bint of ftny such intention, bad gratuitously gone out of its. way to 
iiii;n)sij on an owner a (liability to a seaman for wages for which be 
had never contracted and, apart from tho statute, was under no con- 
ceivable liability to pay. *- Ifor," he added, " is that oil; For ho is it? 
have no return for the payments bo to be made and Parliament 
has chosen as tho occasion for imposing upon him this liability pll 
relief, it would scorn, if the respondent Gtimorfnrcl's ease may be 
regarded as typical, of tho Unemployment Insurance Fund, to -which 
he has already contributed)- tho moment when, the owner is already 
Confronted with tho total loss of bis 4hip." But in the result there 
tt'ero aeven judicial opinions against two tiiat it would not ho proper 
to resort to tho draft Convention for the purpose of Evilly ^ the 
section a meaning other than that which WM its natural meaning. 
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the disease. The interpretation of written documents, whether 
statutes, contracts, or wills , requires the trained legal mind. To i 
ask the layman lo perform the tnsk just when ex hypothesi the n s k 
of ambiguity mnlies it difficult is to make the remedy worse than 
the disease- That judges* are h urn an and sometimes make mistakes 
is irrelevant. The layman will make more. 

We m:ikc those observations because on the whole subject of 01 iv 
reference public opinion is confused. That there are troubles which 
ca!E for diagnosis, and when understood are Seen to require sufe- 
guards T we recognize, as appears from our whole report- Bin 
troubles due to the imperfections which, avoidably or unavoidably, 
are from time to time allowed still to disfigure our .Parliamentary 
drafting tit the moment when the Bill ripens into an Act are not dii^ 
to any ot the causes which fall within our terms of reference; and 
we only call attention to them because we believe that they hav<; 
unconsciously affected public opinion, which has vaguely but 
erroneously Designed their effects to the wrong causes. 

The true remedy for such troubles is to be sought along the lint 
indicated by us in para. 10 in relation to the drafting of delegated 
legislation, viz., the strengthening of the Parliamentary Counsel's 
office, so that its staff should be less over-worked at times of pressure. 
The principles of statute interpretation are clear and well-known : 
and with that knowledge there must go hand in hand the drafts- 
man's art which is understood in that office. Similar observations of 
course apply equally to the alternative policy of strengthening the 
stall of Departmental draftsmen which we have considered in the 
same paragraph. 

The principles of interpretation are so important, directly and 
indirectly, in connection with our subject that we conclude this para- 
graph with a statement upon them. We shall have occasion in the. 
course of Section 111 to animadvert upon the distinction, so familiar 
to lawyers, between issues of fact and issues of law,' If there is ft 
dispute as to the meaning of a statute this is an issue of law. The 
words of a statute affecting the rights of individuals under pub Ik- 
law must be interpreted in the same way as the words of a contract 
affecting their private rights. The intention of the parties and the 
intention of the Legislature are alike to be ascertained from the 
words that are used and these words are to be construed in their 
plain natural sense unless the context imposes some other meaning 
upon them. If there is any doubt as to the meaning of words in a 
statute " it has always been held a safe means of collecting the 
intention to call in aid the ground and cause of making the statute 
and to have recourse to the preamble which according to Chief 
Justice Dyer is a key to open tlie mind of the makers of the Act 
and the tnisahiefs which they intended to redress " ; see the Susses 
Peerage case, 11 Clark and il nelly, at p. 143, Reference may also 
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lie made io JjOL-d Blackburn's judgment in River Wtntr Commix- 
tinners v. Adamson, reported in 2 A.C., 743 at pages 703-5 ; 

■' I shttJt therefore state, as precisely as T can, what I understand 
from the decided cases to be the principles on which the Courts of 
Iaw net in construing instruments in writing; and a statute is an 
instrument in writing. In all cases the object is to see what is the 
intention expressed by the words Used. But, from the imperfection 
pf language, it is impossible to know what that intention is without 
inquiring farther, and seeing what the circumstances were with 
ivl'urence 1u whivh the*c words were used, :tnd what was the object, 
appearing from those ijircmnstanees, which the person using them 
had in view ; for the iiieaning of words varies according to the 
cam instances with respect to which they were used. But it is to be 
boroa in mind that the ollice of the Judges is not to legislate, hut 
|| to declare the expressed intention of the Legislature, even if that 
intention appears to the Court injudicious; and I believe that it is 
not disputed that what kord WensJeydale used to call the golden 
rule is right, vis.,, that we are to take the whole statute together, and 
construe it all together, giving the words their ordinary signification, 
unless when so applied they produce an inconsistency, or an 
absurdity or inconvenience so great as to convince the Court that 
the intention could not have been to use them in their ordinary 
signification and to justify the Court in putting on them some other 
signification which, though less proper, is one which the Court 
thinks the words will hear, In rlltgood v. Blake (L.R. Q Ex. at 
page 1G3), in the judgment of the Exchequer Chamber (which I 
had the honour to deliver) as to the construction of a will, it is said : 

' The great difficulty in all cases is in applying these rules to the 
particular case; for to one mind it may appear that an effect pro- 
Juced by construing the words literally is so inconsistent with the 
rest of the will, or produces an absurdity or inconvenience so great, 
as to justify the Court in putting on them another signification, 
which to tii at mind seems a- not improper signification of the words ; 
whilst to another mind the effect produced may appear not so 
inconsistent, absurd, or inconvenient as to justify putting any other 
signification on the words than their proper one, and the proposed 
signification may appear a violent construction. We apprehend 
that no precise liue can be drawn, but that the Court must, in each 
case, apply the admitted rules to the case in hand, not deviating 
frvui the literal sense of the words -without sufficient reason, or mote 
llinu is justified, yet not adhering sla,vishly to them when to do so 
would obviously defeat the intention which may be collected from 
die whole will.' My Lords, mutatis •mutandis, I think this is 
applicable to the construction of statutes as much as wills. And I 
think it is correct.' 3 
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Consideration of the particular bleim lo be taken to improve tf.e 
drafting of (statutes is outside our terms of reference, Wo are so im- 
pressed with, the difliculties inherent in the Parliamentary task Llmlcr 
the actual conditions of legislation, that we have ventured to refcr 
to certain aspects of those difficulties, What we have said in this 
paragraph is in truth incidental to our diagnosis, of the mischiefs 
covered by our terms of reference. 
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Opinions and conclusions of the Committee. 

14, We are now in a position to summarise cur opinions and ! 
to describe the safeguards which, we consider necessary. 

(a) We have already expressed in the immediately preceding 
paragraphs our view that the delegation gf legislative powers is 
legitimate for certain purposes, within certain lino it?, and under 
certain safeguards. It is plain that it is in fact inevitable. 

(b) The practice of delegating legislative powers to Ministers of 
the Crown grew without system. The result is such as rau*i 
always be expected from unsystematic .growth. 

We believe ithat the dangerous tendencies, which we observe, 
and desire to see restrained, are due to the absence of system and 
the Jack of direction. While wo are of opinion that Parliament km 
been right to delegate legislative powers to Ministers of the Crown, 
we axe equally of opinion that the methods by which those powers I 
have been delegated are open to serious criticism. 

We think that Parliament has contributed to the abuses of ' 
delegated legislation by paying insufficient attention ty the m.- 
portance. of clear and consistent terminology. The use of different 
words in the same sense and the same word in different senses is | 
bound to cause confusion. 

But a clear and consistent use of the English language is DO* 
enough, if Parliament- is to keep an effective control over Ministers 
and their Departments in the exercise of tbeir delegated law-making I 
powers. We have drawn attention to the differences which we have 
observed between what we have called the normal and the ex- 
ceptional practice of Parliament. We doubt whether Par]iaint?5;L 
itself has in the past been aware of the difference, but we venture 
to espreas a hope that in the future- Parliament will be more 
conscious both of the principles at stake and of the safeguard 
needed; that whenever legislative power is delegated, the limits i?:" 
the power will be clearly defined in the statute by which it ii 
delegated ; that Parliament will not depart from the normal into 
■the exceptional type of delegated legislation without sspccial need, 
nor without conscious consideration o£ the special grounds pui 
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forward a.3 constituting the need; rind that it will grunt delegated 
powers of the -exceptional type — e.g. powers to legislate on mutters 
of principle or to impose taxation — only on exceptional grounds . 

(c) There can be no doubt of the extreme eGnveniencej from the *' ie 
point of view ot those charged with the duty of bringing into eltec- "°j" rL '|, 
live operation a far reaching measure of reform, of * dispensing y rfJ 
jiower such au that contained in the- so-called ' l Ilenry Vlll Clause." 
t.'luuse 3> (see paragraph 8 B (ii) on page 36. But again the argu- 
ment of convenience may be pushed too far. Even though it may 
be admitted that Parliament itself has conferred these powers upon 
Ministers, and must he presumed to have done so with the know- 
ledga o£ what it was doing, it cannot but be regarded as inconsistent 
with the- principles of Parliamentary government that the sub- 
ordinate law-making authority should he given by the tuperior law- 
[ltiiliiiig authority power to amend a statute which lias l>een passed 
by the superior authority. It is true that the power has keen 
sparingly used"* and that it has been used with the best possible 
motives. It may also be that the exercise of the power has not, in 
practice, given ground for complaint, None the less, it is a power 
which may attract the hostility and suspicion of persons affected 
by its exercise, who, if they are aggrieved by a particular exercise 
of the power, are tempted to impute to those who exercise it motives 
which do not in fact exist. 

We dispose, in passing, of the suggestion, unsupported as it is 
by the sinn I Jest shred of evidence, that the existence of such pro- 
visions in certain Acts of Parliament is due directly or indirectly 
to any attempt or desire on the part of members of the permanent 
Civil Service to secure for themselves or for their Departments an 
arbitrary power. All that may he justly Inferred from the facta 
is, that Ministers have in certain instances regarded the inclusion 
of provisions of this kind aa essential to the successful operation of 
measures which they were proposing to Parliament, The power 
lias been asked for and granted but rarely, and always subject to> 
conditions limiting the period of its operation and defining the 

17,1 Illustrations of tins actual use of the clause so Fiir as concerns suel of 
tlt#M Act* ftS eHWHB til* Mi Ulster of Health will be found in the 
Ministry of Health mplil Ornndum (see first of the com]] anion volumes 
tu this Report). It will he noted that under iho latest of the Acti, then 
Local Government Act of 1A29 (15 <fc 50 Geo. 5, c. IT {seo tioetion ISO), 

only one order was made, n ninety, tbe Loenl Government iTSootle 
"WatHr Rate) Order, 1929. This order deals with, ft a exceptional 
situation which rt rose in. connection with the Count) 1 lioroughs of 
Liverpool and Hootle as the result of local legislation under which the 
Liverpool Corporation iirovide BoOtle with WJttW altd themselves ie-yy 
nnd collect n, Trfttor rote clmrgeahle on property in Bootla, The order 
was required to mike it clear that the doTuting provisions npply to 
tlm rate. 

S3liQ7 G 



I wr puses for which it uisij be usttd. 11 * Even with safeguards sutifi 
as these, it is dearly a power which in theory at any rate may Ik 

unscruptilotislj used. 

We have been assured that the National Insurance Act, 10H 1 " 
con id never have been brought into operation without the powers 
conferred by the da use" 1 and th^l if all the powers subsequently 
obtained under the clause had had to be included in the Bill, i't 
could never have passed into law within any reasonable period, 
This may well be the case; but a critic naturally asks whether that 
which was done by regulation under the: clause after the 13 i L) 
became an Act could not, when the need was discovered, have been 
expressed in u new Bill rein* red need in the next- Session; A pa it 
from exigencies, arising from party polities, it would seem that ir 
it does prove necessary in the. public interest to amend -at) Act of 
Parliament, for such a reason, and the mailer is of sufficient 
political urgency, Parliamentary time cm be found, particularly 
with the aids available "under Standing Orders to curtail debate oh 
in a iters which have after fuii debate been settled in the Division 
Tiohby in the same or preceding Session. 

It ia significant that the so-called " Henry YIII clause '* has 
not been included in all statutes where, upon the arguments ad- 
vanced in ite favour, it might have been used, For example, no 
such provision is to be found in the Land Drainage Act, 1930 , 1,: 
which provides for the reorganisation of a complicated (system of 
local Administration dating from the Middle Ages. If it has been 
found posisible to bring certain important and complicated legislative 
schemes into operation without so eh el power, relying upon the 
ordinary method of an amending Bill in Parliament to meet un- 
expected contingencies, it is not clear why other enactment; 
(mainly those connected with local government) cannot similarly 
be dealt with. 

It is probable that, if this provision were no longer used, the 
operation of certain large measures of reform would be Somewhat 
delayer! . Hills would take longer to prepare, and once the Act 
was in operation any defect in it3 provision could not be remedied 
until amending legislation hnd been passed. This price, however, 
may be worth paying, if there is anything in the view that the 

"* In tllo Cruirse -of the Debates on tbo Nati&tiaL Health 1 risiir^ini; Bill in 
thn House of Commons in 1011 f statements Wtrfl made by 31 iniatcr* 
ia charge of tllu Bill Wtat tho procedure of the Henry VIII Clause 
Iiftd bean usorl " again, nntl again in innumerable Acts of Pn rliameiLi 
similar tc this " (Mr, MflK-etina L nn 10 ^oveHibf-ir, 1911, Gflitiml Report, 
5th Series, Vol. XXX, eel. £011), find that tbeso poivera had been "in 
all recent .Arts " (Mr. Lloyd CJeorRp, ibicL, col. 201G). Wa think tbe 
JT misters Mfcre andor a iftiaap|ireliensi.ftrt a.s the Clans* had be*" mcd 
seldom, and ire belicro that our list in tho Annsx is nc:«rtv Gibiiuscivc. 

1J * 1 & 2 Geo. 5, c. M. 

l " e. 7fl. 

L *- 20 &■ 11 Geo. .9, e. ■!'! (but soo a. 41 (oe modification of local Arts). 



61 



162 



mere existence of the power has aroused suspicion ami hostility 
against the machinery of government as it exists, and may well 

continue 10 do so in mi increasing degree : and that it is a standing 
temptation to Ministers and their subordinates either Lo be slipshod 
Lib the preparatory work before the Bitl is introduced in Parliament 
or to attempt to seize for their own Departments the authority 

which properly belongs to Parliament. 

As realists we recognise that the party system must qualify to 

some extent what we have just said. 

The National Insurance Act, 1911 Lin may serve as an illustration. 
W'e 'have been told — rightly or wrongly — that if that Pill had not 
i ..M^'ii into law in 1911, the chances of it passing the Parliamentary 
ordeal with success in 191 - 2 or 1U1EJ would have been small ; wilh 
the result that a social measure which its enemies, its well as its 
friends, must admit 'is one of far-reaching importance would 
pral);il)Jy never have been passed at alL In otlier words the 
practical politician has to seize the tide when it serves or may lose 
his venture. We admit this truth : snd because we admit it, we 
consider that the Henry VIII clause is n political instrument which 
must occasionally be used. But for this reason, we are clear lit our 
opinion first that the adoption of such a clause ought on each 
occasion when it is, on the initiative of the Minister m charge of 
the Bill, proposed to Parliament to be justified by him up to the 
hilt and that secondly its use should be avoided unless demonstrably 
essential. It con only be essential Tor the limited purpose of bring- 
ing' an Act into operation and it should accordingly be in most 
precise language restricted to those purely machinery arrangements 
vitally requisite for that purpose ; and the clause should always 
ton tain a maximum time limit of one year after which the powers 
should lapse. If in the event the time limit proves too short — 
which is unlikely — the Government should then eome back to Par- 
liament with a one clause Bill to extend it. 



limit* on 

tlm clause 



(d) We repotted iu paragraph 8 at page 41 our objection to 
the use in Acts of Parliament of clauses purporting to enact that 
the mere making of a regulation by a Minister under the Act- 
shoo id be " conclusive evidence " that in doing so he had not 
exceeded his statutory power. We are of opinion that in delegating 
legislative functions to a. Minister, Parliament should be careful 
to preserve in ail hut the very exceptional cases, which we describe 
below, the jurisdiction of the Courts of Ijaw to decide whether in 
any purported exercise of those functions the Minister has acted 
within the limits of his delegated power. The rule of law requires 
that all regulation should be open to challenge in the -Courts except 
when Parliament deliberately comes to the conclusion that it is 
essential in the public interest to create an exception and to confer 
on a Minister the power of legislating with immunity from 
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challenge. We recognise that, such exceptions must be created in 
ccises >vhere finality is dc&iiable, e,g T> wjiere power is given to » 
Minister to make law u[>ou the faith of which titles to properiv 
may be created or money easy be raised, e.g.. Stock Regulations. 
or upon which marriages may be solemnized, e.g., lleguleitians 
under the Foreign Marriage Act, 189*2. lu liut \va- are of opiuioi 
that when for such reasons the regulation cannot remain in- 
definitely open to challenge, there should be an initial period of 
challenge of at least three months and preferably six months. 1 " 
Apart from emergency legislation, we hardly think there can be any 
cage so exceptional in its nature, a a to make it both politic and just 
to prohibit the possibility of challenge altogether. 

We would direct attention to the fact that procedure by 'way of 
certiorari,, prohibition and mandamus is archaic and in some ways 

cumbrous and inelastic, and we would suggest the expediency of 

■ introducing a simpler, cheaper and more expeditious procedure. 

We revert to this topic in Section III of our Report,- paragraph l h 2. 

(*) We ate of opinion that while the Uiiles Publication Act. 
ISO'S," 3 has worked well within its sphere of application, the time 
has come to repeal it and replace it by a simpler and more com- 
prehensive measure on the linea which we recommend in para- 
graph 15 below. 

(/) We are convinced that no system of antecedent publicity, 
however effective, can relieve the two Houses of Parliament of the 
duty of exercising an effective supervision over delegated legislation 
themselves. 

We are equally convinced that at the present time Parliamentary 

control over delegated legislation is defective in two respects : — 

{i) Legislative powers are freely delegated by Parlisjaeut 
without the members of the two Houses fully realising 
what is being done ; 



1,1 65 & 66 Vict., c. 33. 

■" The validity of ckanmco orders and compulsory purchase orders, cua- 
firmed by the Minister of Health under Section 11 of fciie Housin;; 
Act, 1930 {20 & SI Geo, 5, e, 38), is subject to dLnllenga iu, tbo Higfc 
Court within six weeks after tbo publication of the Dotioa of (m- 
firmatlou (jubsectiom 3), and subsection 4 providei thati with tL:s 
oxwption, in order thull not, either before or after its confirinatioii. 
bo questioned by " prohibition, or ctriiomri or in any legal proceed- 
iltgg whatsoever "■. TVo uclteve. that this wins the first time, ifl «■'- 
Act of permanent application, that a definite period of ehnltesii:^ 
-mas allowed. A similar right of cnalkwftO arithin a limited perii^ 
wnt given in the case of compulsory purchase -orders under Part Hi 
of the. Schedule to the Public Works facilities Act, 1330 (30 & ?I 
Geo- 5. c. SO), and as this was a, temporary Act the period was there 
limited t* 21 days, because ttie achemes dealt Willi we» regarded 
ai urgent. 

" J 58 & 57. Vict., c. 66\ 
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<:i) although many Of the regulations made in pursuance of 
those powors are required to be laid before both Houses 

and in fact ars so laid, there is no automatic machinery 
for their effective scrutiny on behalf of Parliament as a 
whole; and their quantity and complexity are such that 
it ia no longer possible to rely for such scrutiny on the 

■vigilance of private Members acting as in dividual b. A 
system dependent on human initiative is liable, to break 
down, and the best security for the effective working of 
any system is machinery which is automatic in its 
action. 

Wc have j therefore, arrived at the conclusion that the time, has 
come to establish in each House a Standing Committee charged 
with the duty of scrutinising — 

(i) every Bill, containing any proposal for conferring legisla- 
tive powers on Ministers, as and wben it is introduced ; 
Oi) every regulation, made in the exercise 0/ such powers and 
required to be laid before Parliament, as and when it 
is laid. 
We desire to make it clear that in no ease do we contemplate that 
the Committee should go into the merits of either the Bill or the 
regulation. 

The eole object of the Committee as conceived by us would be to 
inform the House in the one case of the nature of the legislative 
powers which it was proposed to delegate and of the general 
characteristics of the regulation in the other. 

In other words the task of the Committee would not be to act 
as critic or censor of the substantive proposals in either case, but 
to supply the private Member with knowledge which he lacks at 
present, and thus enable bim to exercise an informed discretion 
whether to object or criticise himself. 

There would, therefore, be no question in the case of a regulation 
of doing the work of the Government Department responsible for 
tie regulation over again or of rehearing interested parties. 

The. number of Bills and regulations which each Committee 
would have to scrutinise in the course of a Session would, no 
doubt, be considerable ; 'but the preliminary work would be done 
by the Clerks of the House attached to the Committee ; and with 
their assistance and the co-operation of the Government Depart- 
ments responsible for, or affected by, the J Jills and the regulations 
and (subject to the consent of the Lord Chairman and the Speaker 
respectively) the skilled advice in a consultative capacity of Counsel 
to the Lord Chairman of Committees for the Lords Committee, 
and Counsel to the Speaker for the Commons Committee the- task 
of each Committee should not be either burdensome or difficult. 

In regard to Bills the task of the Committee would bo facilitated 
if the Bill were accompanied on presentation by a Memorandum 
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by the Minister or private Member presenting the Bill in which 
he ex plained the proposals for th-e delegation, of legislative flowers 
which tile Bill contained, and drew attention to their scope, painting 
out whether they were of the hum in I or exceptional kind, ntul 
whether the clause was in Moord&nce with precedent in scope nud 
language, and gave his reasons justifying the proposed delegation, 
Wc regard this point of procedure as sufficiently important to he 
formulated in Standing Orders, The statement of reasons would 
involve the merits of the Bill, and would be more for the benefit 
of the members of the House generally than of the suggested 
Standing Committee, 

Except for such regulations a& required an affirmative resolu- 
tion as n eondition of their validity, the interposition of scrutiny 
by the Committees would not affect the d;ite of the operation of 
a regulation; and for Bills and such regulations as required 
affirmative resolution w<s do not- believe that any serious delay 
would be entailed. 
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Recommendations ia regard to delegated legislation, 

IS, We therefore desire to make the following specific recom- 
mendations : — 

I. The expressions ' L regulation " " rule " and " order " should 
not be used indiscriminately in statutes to describe the instruments 
by which law-making power conferred on Ministers by Parliament 
is exercised, The expression ■' regulation " ? " should be used to 
describe the instrument by which the pow-er bo make substantive 
law is exercised, and the expression " rule " to describe the in- 
strument by which the power to make law about procedure is 
exercised. The expression " order " should be used to descrilie 
the instrument of the exercise of (A) executive power, tB) the 
power to take judicial and quasi-judicial decisions-" 7 ' 
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■so used, 

1,1 Wo KiiitW the natural disinclination to change so hatiovned a nomn 
4*5 " Order in Council": nnd wQ rwogsltsft tile propriet) 1 and de- 
s Liability of keeping it foi pierogativ-a Orders in Oounuil which UK 
original and not delegated legislation, but wb suggest that statutory 
Ojfdiiers in Council should be known hancetoit]] s* L| liigulaticns in 
Council ". 

Thiers is cue exception of principle ivhiuh wo forOUr for leaioua oi 
coiivonianca. When <i jMinistei under statutory powers " appoints " 
ft day for an Act to coins into fcrce^ be does what is in theory i 
iegislLitivo act; but tt>« word " instillation " is inappropriate and 
we recognise that to lutrtin tlia word " order ,J ii in accoidanc* 
trith (.tin: in :ni scim 1 . So when a Minister " confirms " a schunie he m:ij 
appropriately be spoken of rts uiiikiiiji an. order. But tlte distinct »£ 
we saek to draw is obvious and we nacd not CulrtTfio furtjier, There 
;iro also various oases where the net of a Minister is mainly OSMMutive, 
■or mainly jtidLuia], ft'l though i), analysis it has a legislative aspect 
Here again the word " ordor " ia appropriate. 
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II. The precise limits of the law-making power which Parlio- Poujct* 
meut intends to confer on a Minister should always he expressly J ' Jttu ^ *>* 
defined in clear language by the statute which confers it : when Refined 
discretion is conferred, its limits should be defined with r equal 

clearness. 

HI, The use of the co-called " Henry VIII Clause," conferring "Hem? 
power on a Minister to modify 'the provisions of Acts of Parliament v J II flV' se " 
(hitherto limited to such amendments as may appear to him to bo 'eJtEptional. 
neees&ary for the purpose of bringing the statute into operation) 
should bo abandoned in all but the most exceptional cases, and 
should not be permitted hy Parliament except upon special grounds 
elated in the. Ministerial Memorandum attached to the P>iil {see 
Recommendation Ro. XIII); 

IV. The " Henry VIII clause " should Units on 

, r * * - * /lf tfo'^e if 

ta) never be used except for the sole purpose of brmging an used. 

Act into operation ; 

(b) be subject to a time limit of one yeur from the passing 
of the Act. 

V. The use of clauses designed to exclude the jurisdiction of th& E&tto?*0i*Qf 
Courts to enquire into the legality of a regulation or order should f^'"^^** 

be abandoned in all but the most exceptional case3, and should not Courts 



be permitted by Parliament ext-opt upon special grounds stated in should be 
the Ministerial Memorandum attached to the Bill (see Kecom- *wept»n«f, 
mendation No, XIII). 

VI- Whenever Parliament determines that it is necessary to take Limits on 
the exceptional course mentioned in the last recommendation and to s " c b . 
confer on a. Minister the pDiver to make a- regulation whose validity 
in not to be open to challenge in the Courts — 

(a) Parliament should state plainly in the statute, that this 

is its intention ; 

(b) ft period of challenge- of at least three months and prefer- 

ably six months should be allowed. 1 *' Apart from emer- 
ge nty legislation, we doubt if there are any cases where 
it would be right to forbid challenge absolutely. 

VII, Except where immunity from challenge is intentionally ^*^ c T'sht 

conferred, there should not be anything in the language of the &*><* duty of 
statute even to suggest a doubt as to the right and duty of the 
Courts of Law to decide in any particular case whether the Minister 
has acted within tiie limits of his power. 

"•' The Housing Act, 1930 (20/ ifc £l Geo. 6, c. &>), introduced iutc. Parlia- 
ment and pnesert during the sittings of your Lordship's Coinimittflo,, 
canto.) us in ijectioti 11 provisions which, satisfy the requirements and 

uoitditimis nwommondecl hj- u* alxiire. 
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Sugvettioiu VIII. The Rules Publication Act, 1893 p 1 ** should bo amended in 

far furie tlie following respects. : — 

llultt Pub- ° r 

ittuiioiidet. fa) The anomalous exceptions to Sectiop 1 (in regard to ante- 

cedent publicity) should bo removed , so that the section 
will apply to every exercise of a law-making power con- 
ferred by Parliament of so substantial a character that 
Parliament has required the rule or regulation to be laid 
before it, whoever may be the rule-making authority 
concerned and whether the rule or regulation come*, 
into operation before being laid, or not : 

(if) A. rule-ma]; tng authority making provisional regulations or 
rules should at the same time initiate the no mini pro- 
cedure under Section 1, and the provisional regulations 
or rules should not rein a in in force for more than some 
specified time after the expiration of the period reason- 
ably required for applying the procedure under Section 1 : 

(c) Section S ( in regard to official registration and publication) 

should apply to provisional regulations and rules : 

(d) Publication — possibly in the Gazette — should be a con- 

dition precedent .to the coming into operation of a regula- 
tion, although in the case of a regulation which has been 
published in draft in compliance with Section 1 and is 
ultimately made substantially in the form in which it 
has been published, a public notification of the making 
might he substituted for publication of the test. 

<e) The Documentary Evidence Acts, 1968-1895 ISD should be 
applied to all officially registered statutory rules and 
orders so that any of these documents would then auto- 
matically prove itself in a Court of Law. 

General &p- IX, Except in a very special ease no future statute should pro- 
piitfulrJi^ -vide for the exclusion of regulations made thereunder from the 
of new At*. 6m bjt qJ the. new Rules Publication Act, which we propose, or 
from any of its provisions. 

Consulta- X, The system of the- Department consulting particular interests 

(ton ufif & specially affected by a proposed exercise of law-making power should 

tAwe ^ extended so iib to ensure that such consultation takes pla« 

nnwMd. whejMrrer practicable. 

EzpianQ. XI. The Departmental practice of appending to a regulation or 

turn o-t new & rule in certain cases a note explaining the changes made thereby 
Tcpula(ioju L j q t j, e lflw etc should be extended. 



no 81 & 32 Vict., c. 37; 45 <Ss 48 Vitt.j c. &; SS A S& Vict., <S, 9. 



165 



6T 



XII, Except when Parliament expressly requires an affirmative st a]t dard- 
resolution, there should be uniform procedure in regard to all iaation. 0/ 

regulations required to be Jaid before Parliament, namely that they procedure 
should be open to annulment — not modification — hy resolution of i *' r . ra " ilw 
either House within 28 days on which the House has sat, such ^tiLniint. 
annulment to be without prejudice to the validity of uny action 
already taken under the regulation which is annulled. The resolu- 
tion itself should ipso facta annul. 1 * 1 

XHI. Standing Orders of both Houses should require that every Banana- 
Bill presented by a Minister which proposes to confer law-making lory Aleiii- 
power on that or any other Minister should ba accompanied by a ^™Ji hrlc 
Memorandum drawing attention to the power, esqphiniag why it is gating mils, 
needed and how it would be exercised if it were conferred,'" and 
itatiDg what safeguards there would be against its abuse. 

■We should like ito see this procedure applied also to Bilk pre- 
eerded by private Members, hut we express no opinion on the 
question whether that course is practicable, and merely submit the 
point for consideration of each House. 

XIV. idiLinding Orders of both Houses should require that a 
bduU Standing Committee should be set up in each House of Parlia- 
ment at the beginning of each Session for the purpose of — 

(A) considering and reporting on every Bill containing a pro- 

posal to confer law-making power on a Minister : 

[B) considering and reporting on «vcry regulation and rule 

made in the exercise of delegated legtsl atWe power, and 
laid before the House in [pursuance of statutory require- 
ment. 



Proposed 
Standing 

of each 
Souse ; 
suggestions 
for 

IfTtfCttlilTB. 



(A.) The procedure in the case of a Bill might be as follows : 

Every Bill containing any such proposal would stand referred 
to the Committee as soon as read a first time. The Committee would 
consider the proposal as soon as possible and would, as soon as it 
had completed its consideration of the Bill, report (to the House. 
It should be the duty of the Committee to consider the form only 
and not the merits of the Bill and it would report upon its form 
and whether it was wholly normal or in any respect exceptional and 
in particular— 

(1) whether the precise limits of the power were clearly 

defined : 
(3) whether any power to legislate on any matter of principle 
or to impose a tax was involved in the (proposal ; 

i" Section flS of tha Housing Act, lft30 (90 Jb 31 Geo, 3, *. S3) nfloNls 6- 
good precedent in point of form for the type of provision we. con- 
template. 

"" a.g-j a condition of appnoTsil by TrOMUry, -rrhat pubJicJition, whether 

conaultativa committee, &c. 
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(3) whether any power to modify the provisions of the Hill 
itself or any existing Statute was involved in the 
proposal : 

(4J whether there was any express proposal to confer immunity 
from challenge on any regulation which might he mads 

in exercise of Hie power and, if s», whether a period of 
challeiigeEihiiity was projKised and, if bo, how long ^ 

period : 

(&) whether, if there was no such express proposal:, th-ene 
appeared to be any doubt that any such regulation or 
rule would be open to challenge in the Courts on tbc 
™ronnd that it was ultra vires; 

{6} whether the proposals in fact contained in the Bill we« 
consilient with and fiiifllcie titty explained by the item. 
wan dura of the Minister attached to the Bill : 



(7) whether there appeared to be 
exceptional about the proposal. 



anything otherwise 



The Deport of the Committee would be printed under Standing 

Orders. Subject to what we say helow, it- would not, without 
a suspension of Stand ting Orders, bo, in order to move the second 
reading of the Bill., or at any rate to open the Committee stage, 
until the space of say seven clear days after the Report of the Com- 
mittee had be*n printed and circulated to the House. The kind 
of procedure we have in wind under revised Standing Orders is 
that the reception of the Report of the Standing Committor 
should be a condition precedent to further progress nf the Bill, 
subject always to a power in the Lord Chancellor in the Lords pni) 
Mr, Speaker in the Commons to dispense with the condition, 
This would be necessary in puhlic or other emergency, and a!so 
perhaps for private Members' Bills before the first two or three 
private Members 1 days in a Session on account' of the shortness 
of time available for preparation. "We fully recognise the ne^tl 
of elasticity ; we hesitate to offer opinions on details of Standing 
Order procedure, and believe that it will suffice if we indicate the- 
trend of our thought. 



B {Regula- 
tions). 



(B) The procedure for a regulation or rule might be as follows : — 

Every regulation or rule made by a Minister in the exercise of 
delegated law-making power, and laid before the Hon Be in pursu- 
ance of statutory requirement, would stand referred io the Com- 
mittee. It won hi be the duty of the Committee to consider th* 
regulation or rule forthwith, and to report to the House within 
fourteen clear days of the day oil which the regulation or rule wa* 
laid- 
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The Committee would nol report on the merits of the regula- 
tion or rule but would report :— 

(1) whether any matter of principle wag involved ; 

(2) wlielbeT the regulation or rule imposed a tax : 

{3) whether the regulation or rule was (a) permanently 
challengeable ; or ib) never challengeable, i.e., un- 
challengeable from the commencement; ot (c) chal- 
lengeable for a specified period of time and thereafter 
unchallengeable and, if bo, what w&s the specified 
period : 

(4) whether it consisted wholly of partly of consolidation : 

(5} whether there was any special feature of the regulation or 
rule men ting the attention of the Mouse r 

(6) whether there were any circumstances connected with the 
making of the regulation or rule meriting such atten- 
tion : 

<7) whether the regulation or rule should be starred, on the 
grounds that it was exceptional, and subjected to the 
procedure described below. 

The report of the Committee would be laid on the Table of the 

House as anon as it bad been printed. 

As soon aa the Report had been tabled, the regulation or rule 
would be brought before the House in the Orders of the Day and 
taken immediately after Questions under a limit of time analogous 
to the present ten minutes rule. In the case of a starred regu- 
lation or rule not requiring an affirmative resolution of the House 
any Member would ha"ve the right to move a resolution for annul- 
ment without notice. In the case of an unstirred regulation or 
rule (not requiring an affirmative resolution of Ehe House) any 
Member would huve the right to give notice of -a resolution for 
annulment to be move J immediately after Questions that day week 
or immediately befors the motion for the adjournment for the 
Recess, whichever should be the sooner. 

For the purpose of enabling it to discharge its functions, we 
suggest that the Committee should have at its disposal certain 

Clerks of the. House to act as a. permanent staff and, subject to the 
consent of the Lord Chairman and the Speaker respectively, should 
be entitled to the assistance in a, consultative capacity of Counsel 
to the Lord Chairman of Committees, or Counsel to the Speaker 
as the case may be. The Clerks assigned to this special duty 
would be free for their ordinary work when not required by the 
Committee. 



Drafting n/ 

delegatt-ii 

I ■/■ ■;.■,:.. . 
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Our detailed recommendations for the procedure of the Com- 
mittees are intended only as an indication of the purpose we hav< ; 
in mind ; aa we said in Kecommendfttton XIII we do not wish to 
be read as mailing positive and detailed recommendations on 
matters which will hove to be regulated under Standing Orders. 

XV. The drafting; of delegated legislation is an art requiring 
specialised knowledge, experience and akill of the kind possessed 

by the office of Parliamentary Counsel. The whole subject of 
ensuring a high. Htandard in. the drafting, whether by gradually 

increasing the staff of that office or otherwise, should be taken into 
consideration by the Departments concerned aad tbe Treasury 
with a view to a Cabinet decision. 



General Note upon the above Recommendations, 

1G. We interpret our terms of reference as including the powers; 
of delegated legislation exercised by such bodice as the Electricity 
Commissioners, who are appointed by the' Minister gf Transport 
with the concurrence of the Board of Trade, and carry their powers 
into effect under the Minister's direction." 1 " To all administra- 
tive authorities oE the kind we regard om' recommendations 86 
generally applicable. 



'»** Electricity (Supply) Act, 1910 (9 A 10 Geo. V, c. IO0J nations 1 t ,„J 3£i. 
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SECTION in. JUDICIAL OR QUASI-JUDICIAL DECISION. 
The supremacy or role ol law — lbs history and meaning, 

1 L The supremacy or rule of the law of the Land is a recognised The Rule of 
principle of the English Constitution- The origin of the principle £*w a _ 
must he sought id the theory j universally held in the Middle Ages, 
that law of eome kind — the law either of God or man— ought to rule 
I tie world.'" Bracton, in his famous- book on English Jaw, which 
was written in the first half of the thirteenth century, held this 
theory, and deduced from it tbe proposition that the hing and other 
rulers were subject to law, 1 " He laid it down that the law bound all 
members of the stato, whether rulers or subjects; and that justice 
according to law was ctue both to ruler and subject. J,i This view 
was accepted by the common lawyers of the fourteenth and fifteenth 
centuries and is stated in the- Tfear Rooks. In 1441, in the Year 
Book 10 Henry VI Pasch. pi. X, it is said ; " the law is the highest 
inheritance which the king has* for by the law he and all his 
subjects arc ruled, and if there; was no law there would be no king 
and no inheritance." 

The rise of the power of Parliament in the fourteenth and fifteenth Ef ittortcal 
eorLtnries both emphasized and modified this, theory of the supremacy 
of the law, That the rise of the power of Parliament emphasized 
the theory is shown by the practical application given to it by yt ti 
Chief Justice Fortescue in Henry VI 's reign. He used it as the 
premise, by menus of which he justified the control which Parlia- 
ment had gained over legislation and taxation." 4 That the rise 
of the power of Parliament modified the theory is shown by the 
manner in which the theory of tha supremacy of the law was 
combined with the doctrine of the> supremacy of Pari lament. The 
law was supreme, but Parliament could change and modify it.-'" 

In some continental countries, notably in France, this theory of 
the supremacy of the law developed into &n assertion of the 
aupnemaey of a land amen tal law, which no (power in the Sta&e 
could change and only the lawyers could interpret, "* A theory so 
unpractical ceased to exert much influence when, in the seventeenth 
century, the Royal power made good its claim to absolute 
sovereignty. But, since in England the accepted theory had taken 
the more practical form of the supremacy of law subject to the 

'« HoUWortbij Hwfc. King. L™ it, 121-2, 131-2. 

l ** *.' Tpse autein rtzi, nan debi^ *em sub horuine set] sub I>6o ot sub lego, 

quia lei fiicit fcg,0m," f. Srh ; " mm estenini rex ul)i (loniiuatllr vGlutitrts 

flt sou lax,'.' ibid. 
"* lit justif-ia ranipicisda minima -do rfletVo sua frts) ca-niparetnr," iHd 

t. 107. 
"* Ds LaudibuFi Jejuni AngJito c. 18; Th& Governance, of England o. 3. 
" 7 Holdnrorffa, Hist. Eng. Law ii, 441-3. 
i,a HoldsKarth, Hirt. Eng. Law iv, ie°-1752. 
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control of Parliament, it prevailed throughout the sixteenth century. 
Henry VITI in sill const Uut inn al questions scrupulously observed 
the letter of the law ;"' and Bacon in his argument in Calvin's ease 
ili 1609 could say thflt " law is the great organ by which the 
sovereign power doth move,'"" 

The only period when this conception of the rule of law was 
seriously questioned was in the Stuart period. The Stuart Kings 
considered that the Royal prerogative was the sovereign power in 
the State, find ao could override the law whenever they saw fit. 
Chief Justice Colle was dismissed from the bench because he asserted 
the supremacy of the law. But his views as to the supremacy of the 
law were accepted by Parliament when it passed the Petition pi 
Right in 1628, and when it abolished the Court of the Star Chamber 
and the jurisdiction of the Privy Council in England in 1641. Those 
views finally triumphed as the result of the Great Rebellion, and 
the devolution of 1GS8> In this., as in other- mutters, Coke's writings 
passed on the views of the medieval English lawyers into modem 
English law, But these views wore passed on with one important 
addition, which was the result of the rise, in the sixteenth century, 
of the modern territorial state, The law which was thus supreme 
was the law of England ; and this included the law, written and 
unwritten, administered by Che Courts of Common Tjaw, by the 
Courts of Equity, by the Court of ' dminvhy, and by the Ecclesi- 
astical Courts. Thus the modern doctrine of the rule of law has 
come, as the result of this long historical development, to mean the 
supremacy of all parts of the law of England, both enacted and 
anenacted. 

The best exposition of the modern doctrine and of its corollaries 
is that contained in Dicey's Law of the Const i tut ion. He says : 3 *' 
" That ' rule of law * which forms a fundamental 

principle of the Constitution, has three meanings, or may be 
regarded from three different points of view. It means, jn the first 
place, the absolute supremacy or predominance of regular Jaw as 
opposed to the influence of arbitrary power, and excludes the exist- 
ence of arbitrariness, of prerogative, ov even of wide discretionary 
authority on the part of the Government L It means, 

again, equality before the law, or the equal subjection of aril classes 
to the ordinary law of the la^d administered by the ordinary 
law courts . . . . The ' rule of law,' lastly, may be used as 
a formula for expressing the fact that with us the law of the 
constitution, the rules which in foreign countries naturally form 
part of a constitutional code, are not 'the source but the consequence 
of the rights of individuals as defined and enforced by the Courts. 1 ' 



'" Hutdiworbli, Hut. En^. Law iv, 301, 283- 

«' worlds {EH, S^daing) Til, 046 L 

■M Low of tha Gmiatitutioii (8th Ed., 1915), 1B8-9, 
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It is primarily from the first two of these points of view that we JfteettUp 
approach the problem propounded by our terms of reference -, but 0/ '™i" 
indirectly Dicey'e third point of view has a practical importance 
at leit&t equal to that of the other two. In his hook he has demon- 
strated how the miwiit-ten constitution of England consist b of a set 
of legal principles ^rndually evolved out of the decisions of our 
Courts of Justice in individual cssea. Upon the maintenance of 
the principles evolved by that process the liberty of the. subject 
arid the protection of his' rights depend. Any encroachment on the 
jurisdiction of the Courts, and any restriction on the subject's un- 
impeded access to them, are bound, to jeopardise hie rights to si 
much greater degree than would be the ease in a, country like the 
On i ted States where they are protected by the e sprees terms of a 
written constitution ; for by ei ny such encroachment the principal 
sufa^nurd provided by the constitution for the maintenance of the 
subject's rights la impaired. The same process which built up the 
constitution may also undermine it. 



The difference between judicial and quasi-judicial decisions. 

9, The word " quasi ", when prefixed to a legal term, generally ^ c<l!ii ?® °1 
means that the thing;, which in described by the word, has some s " aal ' 
of the- legal attributes denoted and connoted by tho legal term, hut 
that it has not all of them. For instance, if a transaction is described 
as ;; quasi-contract it means that the transaction has same of the 
attributes of a contract hut not all. Perhaps the best translation 
of the word " quasi ", as thus used by lawyers, is " not exactly *". 
A " quasi-judicial " decision is thus one which has some of the 
attributes of a judicial decision,- but not all, In order, therefore, 
to define the term ,L quasi- judicial decision ", as it is used in our 
terms of reference, we must discover which of the attributes of a 
true judicial decision are included and "which are excluded. 

A true judicial decision presupposes an existing dispute between Nature of 
two or more parties, and then involves four requisites : — 

(1) the presentation (not necessarily orally) of their case by the 
parties to the dispute ; (2) if the dispute between them is a question 
of fact, the ascertainment of the fact by menus of evidence adduced 
!>y the parties to the dispute and often with the assistance of argu- 
ment by or on behalf of the parties on the evidence ; (3) if the dis- 
pute between thena is a question of law, the submission of legal 
argument by the parties; and (,£) a decision which disposes of the 
whole matter by a finding upon the facts in dispute and an appli- 
cation of the law of the land to the facts so found, including where 
required a ruling upon any disputed question of iaw, 

A quasi-judicial decision equally preaupposes an existing dispute Natvrtof 
between two or more parties and involves (1) and (2) , but does V 'V?'r , 
not necessarily involve (3), and never involves (4). The place allots 
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of (4) is in fact taken by administrative action, the character of 
which is deter-mined by tie Minister's free choice. 

For exam pie, suppose a statute empowers a. Minister to take 
action if certain facts are proved, and in that event gives him jiri 
absolute discretion whether or not bo will take action. **? In such 
a, case lie must consider the representations of the parties; a,n.d ascer- 
tain, the facts — to that oxtent the decision contains a ■judicial 
element. But, the facts once ascertained, his decision, docs not 
depend on any legal or statutory direction, for tx kypothesi he h 
left free -within his statutory powers to take such administrative 11111 * 
action as he may think fit ; that is to sny tho matter is not finally 
disposed of by the process of (d). Whereas it is of the essence of 
& judicial decision that the mutter is finally disposed of by that 
process and nothing remains to be done except the execution of the 
judgment, a step which the law of the land compels automatically, 
in the case <tt the quasi -judicial decision the finality of {&) is absent ; 
another and a different kind of Step has to he token ; the Minister — 
who for this purpose personifies the whole administrative Depart- 
ment at States — has to make up hifl mind whether he will or will 
not take administrative action and if so what action. His ultimate 
decision is '• quasi- judicial V, and not judicial, because it is 
governed , not by a statutory direction to him to apply the law of 
the land to the facts and net accordingly, but by a statutory per- 
mission to ust his discretion after he has ascertained the facts and 
to be guided by considerations of public policy. This option would 
not be open to him if lie were exercising a purely judicial function. 

It is obvious tlifit if all four of the above-named requisites to a 
decision arc present, if, for instance , a. Minister, having ascertained 
the facts, is obliged by the statute to decide solely in accordance 
with the law, the decision is judicial. The fact that it is not 
reached by a court so-called, but by a Minister acting under statu- 
tory powers and under- specialised procedure, will not mate the 
decision any the lees judicial. 

For example the Unemployment Insurance Acts, 1920*°' to 
1930," 1 require all " employed persona " aged sixteen and upwards, 

*" h.£. s. 91 of the Hoad. Traffic Act, 1930 (50 & 91 Geo. 5, e, 43), waiter 
n-hick too Minuter of Transport ia diracted to 4-onjiWler the raport of 
tho puravu appointed by him to hold u- public inquiry, "the responsibility 
for deciding the .[ nci.-.-. ii;i p of fact &nrj considering the arguments of 
tiit> jJArties being JaJft uy/ the Section upon the Minister's own shoulders. 
£eo R, O- The Minister of Transport, li'ac p6rte Southend Curriers, 
Ltd. "Tho Time*," 18Hi December, 1B31, 

16,1 Usually the adininistrutii'o uction imports an eiBnutivu decision i suiue- 
:.iiiee it piartakes of $. legislative character — as for instance when the 
Mi [listen mikes an order " approving " a town planning scheme— 
but tha distinction for the purposes of this Section of our ItajiOFt need 
Hot bo labmjred, 

»" 1C A 11 Geo. 5; c. 30. 

1(4 30 & Bl Geo. c, is. 
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of ei liter sex, whether British subjects or aliens, to be insured 
against unemployment, unless enguged in an " excepted employ- 
ment " or unless, although engaged in an " insurable employ- 
ment. '*, they are ''exempt persona ". The Acts provide that if 
Liny quest ion arises whether uby employment 01 class of employ- 
ment ib such employment as to make the person engaged therein, 
an employed person within the meaning of the Act, the question 
shall be decided bj* the Minister of Labour unless he elects to refer 
It for decision to the High Court. In such a case the decision is 
clearly judicial whether it is given by the Minister or by the Court. 
Neither the Minister nor the Court has any discretion in the matter, 
The question to be decided turns entirely an the application of the 
law as kid down in the Acts to the facts of the particular case. 
The judicial character of the Minister's decision, when he gives 
the decision himself, is recognised and illustrated by the prevision 
in the Acts that any person aggrieved by the decision of the 
Minister may appeal from that decision to the High Court itnd by 
the further provision that the- Minister shall have regard to the 
decisions given by the Umpire by whom such questions, were deter- 
mined under the earlier Unemployment Insurance legislation. 3 " 

Natural Justice. 

3. In the above analysis we have tried to explain the essential 
characteristics of -a judicial decision in the full sense of the phrase; 
aud we have- expressed the view that the quasi-judicial decision 
imports only some, and not all, of those characteristics ; or, putting 
the same point in another form, that the Minister at some stage 
in his mental operations before his action takes final shape posses 
from the judge into the administrator. But whether the function 
be judicial or quasi-judicial, its exercise presupposes the existence 
of a dispute and parties to the dispute, and it is this feature which 
separates the judicial and quasi- judicial function on the one hand 
from the administrative on the other. As we have already pointed 
out, a judicial element is involved in quasi-j udieisl as well as in 
judicial functions; and it has been truly said that, however much a 
Minister in exercising such functions may depart from the usual 
forms of legal procedure or from the common law rules of evidence, 
he ought not to depart from or offend against " natural justice.'* 
That phrase is perhaps more often used than understood, and we 
therefore venture to say what we understand by it. 

Before doing so, however, it may be well to call attention to two 
cases — Bucltaiuiri v. Rucksr'"' and Schibxby v. IVestenJiolx 3 "*' — 

which show that the conception of " natural justice. '•* must be 
regarded as belonging to the held of moral and social principles 

~ u Furthor example* ef purely judicial decision* are given iu pura. 8 (m 

pastsa S3 to 90. 
*•? (18U7> 1 Clamp. 00, 
101 (18-70) L.R. C Q.B. loo. 
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and not as having passed into the category of substantive law, so 
as necessarily to make every act obnoxious to its anions si trans. 
greasio n of a, legal rule recognised and enforced as such by oiir 
Courts, Til th<S former caao Lord Elienborou.gh declared at nisi 
priiw" 1 that it was " contrary to the first principles of reason ami 
justice that either in civil or criminal proceedings a man should k- 
condemned before iie was heard " and that " the practice of tin- 
Law Courts of Tobago to summon a, defendant who was out of tlw 
jurisdiction and never liiid been within it by nailing the writ on the 
door of the Court-house was mala praxis '""' and could not be sane:- 
tionetl. In the latter caae these observations were considered by the 
Court of Xing's, Bench. The judgment of the Court (Mr, Justiuo 
Blackburn. Mr, Justice- Mallor, Mr, Justice Lush and Mr, Justice 
Hannen) was delivered by Mr, Justice Blackburn. Their Lord, 
ships stated that " Lord ElleuboroHgh's expressions were used in 
the hurry of ?n'si prius?" and that when the case came before- him 
in banco 1 "' in Buchanan v r Racket*" he entirely abandoned what 
{with all deference to so great an authority) they could not regunrt 
an more than declamation," But although " natural justice " 
does not fall within those definite and well-recognised rule* 
of law which English Courts of Law enforce, we tbiuk it is beyond 
doubt that there are certain cations of judicial conduct to winch ail 
tribunals ami persons who have to give judicial or quasi-judieiji] 
decisions ought to conform. The principles on which they rest nrv 
we think implicit in the rule of law. Their observance is demanded 
by our national sense of justice \ and it is, we think, the desire to 
secure safeguards for their observance, more than any other factor, 
which has inspired the criticisms levelled against the Executive and 
against Parliament for entrusting judicial or quasi-judicial function... 
to the Executive. 

Q The first and most fundamental principle of natural justice is 
that a man may not be a judge in his own cause. It ia on this groin i j 
that a decision of a bench of magistrates may be quashed by the 

■*■ Wote On the inCrtnins of tine Lntin oppression* "nisi prius IJ ami _" in 
banco." Lord ELleniporoiiKli lv-is Chief Justice of- tbn Court of Kinft'-s 
lieiK-Ja. ■Wbeii ho wits tryio;; cases with a- jurj at the Guiidliidl, he n?s 
snid tu bo sitting at Xisi l'lius, tcntnso the- writ for summoning the 
jury commanded the Sheriff of MkHlASK to bl-mu the jurors to the 
C(rtil"b of King's Bcitch ut Westminster on a certain day " unless before 
thnt -day" iliisi Priiis) the Judge* cairn; to the Guildhall, ut in 
practice tlwjy invariably did. The issua of Sf.it haTing boon deter- 
mined by tho j«rj iit Nisi I'rinx, the Chief Ja-sties reported th<? 
verdict i>i the jury to tlie- Court of KiJifi's llench, which pronbiiaooi 
judgment. Ba& bef^To judgment v,-as pronounced all ruling* on points 
of iahi- gi^en by the Cbiet Justice iit l]io tridl at Niti Privt were 
subject tfi review hj- himself ond t-ho four other SvdgfiS of th-a Cniicv 
aittina i'b &tttt«j, i.i,, in Jlench or full Court, Sea Ralph Suttci'"* 
Potson.il Actions ut Common Ld-ir, c. *(. (Bntterworth, 1929.) 

-^ " Mala prasis ". "Tliis hybrid Latin mad Greet phrase nrnj 1 *i$ translated 
tc \>a.d practice ". 

«• (1S0S) 3 East W2. 
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King's Bench Division of the High Court of Justice, in the 
exercise of its supervisory jurisdiction, on the ground of bias, if It 
single magistrate Oil the bench had any interest in the question 
at issue. 

In Dimes v. Grind Junction Canal [Proprietors of) (1852) 3 
H.Lr.G; 759, the House of Lords, after consulting the Judges, 
deckled that the decree of the Lord Chancellor, affirming tlw 
order of the 'Vice-Chancellor, granting relief to a company in which 
the Lord Chancellor hud an interest aa a shareholder to- the amount 
of several thousand pounds, which was unknown to the defendant 
in the suit, was voidable on that account and must therefore be 
set aside. In the course of his speech Lord Campbell said : — 

"Ho one can suppose that Lord Cottenham could be, in the 
remotest degree, influenced by the interest that he had in this con- 
cern : but. ray Lords, it is of the lust importance that the maxim 
than no man is to be a judge in his own cause should be held sacred. 
And that is not to be confined to a clause in which he is a party, 
but applies to a CiliTSe in which lie has ail interest. Since 1 have 
had the honour to bo Chief Justice of the Court of Queen's Bench, 
ive have again aud again set aside proceedings in inferior tribunals 
because an individual who had au interest in a cause took a part 
in the decision. And it will have a most salutary influence on 
theno tribunals when it is known that this High Court of last resort, 
in a case in which the Lord Chancellor of England had an interest, 
considered that his decision was on that account a- decision not 
according to law, and was set aside. This will |>&' a Eesson to all 
inferior tribunals to take care not only that in their decrees they 
are not influenced by their personal interest, but to avoid the 
appearance of labouring under such an influence." 

In that case the Lord Chancellor'^ disqualification was pecuniary 
interest. It goes without saying that in no case in which a 
Minister has a pecuniary or any other similar personal interest in 
a decision, e.g. as the owner — whether in his own right or as a 
trustee — of property which may be affected, should he exercise 
either judicial or quasi-judicial functions. Such cases may be 
presumed to be raw, and we do not think it necessary for us to 
make any special recommendations about them. 

But disqualifying interest is not confined to pecuniary interest. 
In Reg. V. Rand (1866) L.E. 1 Q.E. 930 the Court of Queen 1 s 
Bench laid it down that wherever ther* was a real likelihood that 
The judge would, from kindred or any other cause, have a bias in 
favour of one of the parties, it would be very wrong in him to act. 
In Rex. v. Sunderland Justices (1901) 2 IC.B. 357 this rale wstg 
applied by the Court of Appeal in the case of certain borough 
justices, who were also members of the Borough Council and 
adjudicated in a matter arising Out of a proposal which they bad 
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actively supported in the Council, although their pecuniary interest 
as trustees tar the ratepayers was bold insufficient ill itself to raise 
the presumption of bias. "It is hardly necessary to point put," 
said the Master of the IIoIIh, <h how very important it is that person* 
who have to exercise judicial functions with regard to any matter 
should not lay themselves open to any suggestion of bias on their 
part." 

Indeed we think it -is clear that bios from strong and sincere 
conviction as to public policy may operate as a more serious dis- 
qualification than pecuniary interest, No honest man acting in -,l 
judicial capacity allows himself to be influenced by pecuniary 
interest : if anything, the danger is likely to bo that through fear 
of yielding to motives of self-interest he may unconsciously do an 
injustice to the party with which his pecuniary interest may appear 
to others to identify him. But the bias to which a public-spirited 
man is subjected if he adjudicates in any case in which he is 
interested on public grounds ia more- subtle and less easy for him to 
detect aud resist. 

We are here considering questions of public policy and from the 
public point of view it is important to remember that the principle 
underlying all the decisions in regard to disqualification by reason 
of bins is that the mind of the judge ought to be free to decide on 
purely judicial grounds and should not be. directly or indirectly 
influenced by, or exposed to the influence of, either motives of self- 
interest or opinions about policy or any other considerations not 
relevant to the issue. 

We are of opinion that in considering the assignment of judicial 
functions to Ministers Parliament should keep clearly in view the 
maxim that no rain is to be judge in a cause in which he has an 
interest. We think that in any case in which the Minister's 
Department would naturally approach the issue to be determined 
with a desire that the decision should go one way rather than 
another, the Minister should be regarded^ as having an interest- in 
the cause. Parliament would do well in such a case to provide thai 
the Minister himself should not be the judge, but that the ease 
should be decided by an independent tribunal. 

It is unfair to impose on a practical administrator the duty of 
adjudicating in any matter in which it could fairly be argued that 
bis impartiality would be in inverse ratio to his strength and" ability 
as a Minister. An easy-going and cynical Minister, rather bored 
with bis office and sceptical of the value of his Department, would 
find it far easiet to apply a judicial mind to purely judicial problems 
eennectoct with the Department's administration than a Minister 
whose head and heart were in his work. It is for these reasons 
aud not because we entertain the slightest suspicion of the good 
faith or the intellectual honesty of Ministers and their advisers 
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that !tvc are of opinion that Parliament should be chary of imposing 
on Ministers the ungrateful task: of giving judicial decisions in 
matters in which their very zeal for the public service can scarcely 
fn.EE to bins them unconsciously. 

Wfl desire to make it plain that we are recommending a general 
principle as a future safeguard r we do not wish to imply that the 
principle, though it has perhaps not been clearly envisaged, is in 
fact violated in any existing statutes, and we have been unable to 
find evidence to support the view held by some critics that it occurs 
extensively, Au interesting example of the way in which Parlia- 
ment Ii:ls observed the principle will be found in old age pension 
legislation : under Sections 7 and 8 of the Old. Age Pensions Act 
1906* 1 ' the Minister of Health is the central pension authority for 
determining appeals,, although the Commissioners of Customs and 
'Excise, who are responsible to the Treasury,, he. in practice to the 
Chancellor of the Exchequer, are the Department responsible for 
the administration of pensions. 

The application of the principle which we have just enunciated 

in quasi-judicial decision is not so easy, since a. quasi-judicial 
decision ultimately turns upon administrative policy for which an 
executive Minister should normally be responsible- Wo think, 
however, that before Parliament entrusts a Minister with the power 
and duty of giving quasi-judicial decisions as part of a legislative 
scheme, Parliament ought to consider whether the nature of his 
interest as Minister in the carrying out of the functions to be 
entrusted to him by the statute may be such Bfl to disqualify him 
from acting with tile requisite impartiality. The comparative 
importance of the issues involved in the decision will, of course, be 
a relevant factor. "Where it appears that the policy of the Depart- 
ment might he substantially better served by a decision one way 
rather than another,, the first principle of natural Justice will Come 
into play, ftud the Minister should not be called upon to perform the 
incongruous task of dealing with the judicial part of the quasi- 
judicial decision as an impartial judge, when ex hypotlwsi he and 
his Department want the decision to be one way rather than 
another. We recognise that this kind of case may be rare, but it 
is a real possibility. In such a case the judicial functions which 
must be performed before the ultimate decision is given and on 
which that decision must be based should be entrusted by Parlia- 
ment to an independent Tribunal whose decision on any judicial 
issues should be binding en the Minister wken in his discretion he 
completes the quasi-judicial decision hy administrative action, 

(ii> The second principle of natural justice is one which has two 
aspects, both of which are as applicable to quasi-judicial as to 
judicial decisions. No party ought to be condemned unheard ; and 

- 1 ' & Edw, 7, c. 40. 
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if his tight to be heard is to bo a reality, lie must know in goal 
time the case v>'hicll he has to meet. But on neither branch of 
this principle can any particular procedure (i) by which the pntty is 
informed of the case which he has to meet, or (ii) by which his 
evidence and argument arc " heard," he regarded as fundamental 
That a Minister or a Ministerial Tribunal does not conform to the 
procedure of the Courts in -either respect imports no disregard of 
natural justice. There is, for instance, no natural right to an 
oral hearing. 

(sii) It may well be argued that- there .is a third principle of natural 
justice, namely, that a party is entitled to know the reason for 
the decision, he it judicial or quasi-judicial. Our opinion is that 
there are some cases when the. refusal to give grounds for n deci- 
sion nifty he plainly unfair; and this may he so, even when the 
decision is final and do further proceedings are open to the dis- 
apnointod party by way of appeal or otherwise. But it cannot be 
disputed that when further proceedings are open to a disappointed 
party, it is contrary to natural justice that the silence of the 
Minister or tho Ministerial Tribunal should deprive him of his 
opportunity. And we think it beyond all doubt that there is 
from the angle of broad political expediency a real advantage in 
communicating the grounds of the decision to the parties con- 
cerned and, if of general interest, to the public. We deal with 
this question more fully in paragraph 13 of this Section. 

(iv) Some judges have discerned a fourth principle of natural 
justice, which other judges hive declined to admit, via. i that when 
Parliament has provided for what amounts to an oral hearing by the 
metlwxt of » " public inquiry," local or otherwise, held before an 
inspector appointed for the purpose by the Minister, as a me* its 
of guidance to the Minister in his decision— whether judicial or 
quasi-judicial — it is contrary to natural justice that the inspector's 
report upon the inquiry should not be made available to the par- 
ties so heard. Such an inquiry is plainly intended by Parliament 
to be the means by which all the main relevant facts are to bo 
ascertained, and the main arguments of the parties affected are 
to he heard. Those parties are justly entitled, it is said, to know 
ivhat facta are found by the inspector and how he sums up the 
arguments he has heard, so that they may know what material is 
put before the Minister for his decision. 

Whether a refusal of such publication to the parties is contrary 
to natural justice may possibly be open to some doubt; but it is 
plain that important considerations of public policy are involved, 
and we need not pause to survey trie border land between high 
public policy and natural justice in order to discover the theoretical 
boundary. We revert to this question at greater length in para- 
graph 14 of this Section. 
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Administrative decisions to be distinguished, 

4. Decisions which are purely administrative stand on a wholly 'Distinction 
different footing from qua si -judicial sis we I! as from judicial deci- &*<*« e* 
sions and must be distinguished accordingly. Indeed the very 
word " decision " has si different meaning in -the one sphere of 
activity find the other. When a person resolves to act in a par- 
ticular -way, the mental step inay be described as a " decision," 
Again, when a judge determines an issue o£ fact upon conflicting 
evidence, Of ft question of JaW upon forensic argument, he gives 
a " decision." But the two mental acts differ. In the case oE 
[lie administrative decision, there is no legal obligation upon the 
person charged wills the duty of reaching the decision to consider 
and weigh submissions and arguments, or to collate any evidence, 
or to solve any issue. The grounds upon which he acts, and the 
means, which be takes to inform himself b-eforc acting, are left 
entirely to his discretion. Wo may illustrate our meaning by two 
examples of snch a " decision '" ; (\) the decision of the Admiralty 
to place a Departmental contract for stores — an act of a purely 
" business " character; (2) the decision of the Home Secretary 
to grain t naturalization to a particular alien, a matter upon which 
Parliament lias given him an absolute discretion." 15 

But even a- huge number of administrative decisions may and do JtidfcioJ 
involve, in greater or less degree, at some stage in the procedure f« m '*>*« _ 
which eventuates in executive action, certain of the attributes of "^fo""" 
a judicial decision. Indeed generally spenkmg si quasi- judicial detttfafu: 
decision is only an administrative decision, some 6<!(ge or some 
element of which possesses judicial characteristics. And it is doubt- 
less because so many administrative acts have this character that 
our terms of reference have specially included quasi -judicial 
decisions. 

The intermingling of the two elements in one composite 
* ' decision ' ' is well illustrated by the type of ease where the judicial 
element looms large in proportion to the administrative, although 
the final act is administrative. Instances we have in mind are the 
decisions of licensing authorities constituted under an Act of Parlia- 
ment with an obligation to grant licences to fit and proper persons 
in accordance ■with the intentions; and under the conditions of the 
Acts ; as for example the Licensing Justices ill their annual meet Lag 
under the Licensing Acts, 1910 1 ' 1 and 1921 115 : the- Traffic Com- 
rflissioners under Port IV of the Road Traffic Act, I930, 23 * ; or the 
Minister of Transport himself on appeal from the Commissioners 
under Section Si of that Act, The ultimate decision is administrative 
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and not judicial ill each case- — whether given, by u justice , a commii;- 
sioner, or the Minister. But evidence has to be considered and 
weighed ; arguments on fact find possibly law have to be- heard , and 
conclusions reached ; irrelevant and improper considerations have to 
be excluded ; and the body hearing the application ffiUst be dis- 
interested and free from bias. And it is only after they have taker, 
all the above preliminary steps judicially that they pass into pure 
administration and in the exercise of administrative discretion on 
grounds of public policy choose to grant or withhold a licence,"' 
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Question a to bo answered. 

0, The second part of our terms of reference imposes upon us 
the duty of investigating and reporting upon all judicial and quasi- 
judicial decisions, entrusted by Parliament either to executive 
Ministers of the Crown personally or to persons or bodies appointed 
by a Minister or Ministers to adjudicate either on a special question, 
or on a special type of question, arising in the course of the 
administrative work of a Department of State. 

Such persons or bodies must necessarily be included in our in- 
vestigation because there is a possibility that through the right of 
appointment and re-appointineiit some degree of control or influence 
may be exercised by the Minister, with the result that the " judge " 
way be in a position of less independence and impartiality than he 
ought to occupy. The language used in our terms of reference is 
no doubt intentionally rather vague , but we interpret it as not 
primarily directed to those judicial Tribunals which are recognised 
as being in fact wholly free from Ministerial influence, direct or 
indirect. In eo fur as we discus them it is for the purpose o£ 
differentiation, and of obtaining light on our proper subject. We 
refer to them hereafter as " Specialised Courts of Law '\ 

The practice of entrusting judicial, as distinct from quasi-judicial, 
functions to Ministers themselves has been resorted to by Parlia- 
ment with comparative in frequency, and at the present time it is 
certainly exceptional. 

On the other hand Parliament has frequently thought fit for 
various reasons of public policy to entrust judicial functions to bodies 
or persons specially appointed by Ministers (to those we refer as 
' ' Ministerial Tribunals ' ' ) rather than to Courts of Law , whether 
ordinary or specialised. 

The real questions for us to answer would seem to be : — 

(ft) To what extent should judicial functions be entrusted 

(i) to Ministers and (ii) to Ministerial Tribunals; 
([>} What are the right methods for the exercise of such func- 
tions? What are the proper safeguards? 

1LT Lord Haltburi'u exposition of the duty of justices to exercise their 
<| igereti on to cjrant or not to grunt a licence judicially in BhttTV v. 
Wakefield [1391] A,C, 173 at 178-JS8, may to consulted by thos<- 
who wish to pursue the analysis further, 
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Specialised Courts of Law. 

6. There ore on the Statute Book a, consider:! I j L i.- number of 
instances in which Parliament has excluded certain kinds of justi- 
ciable issues from tbo jurisdiction o£ the ordinary Courts of Law, 
;tnd entrusted them to specialised Courts which it ha? established 

for the purpose. 

Some of these Courts arc not appointed by or on the advice of Domestic 
Ministers of the Crown at all ; and in some cases they exercise a Courts in 
jurisdiction which lies entirely outside the sphere of the central c " fa!rv 
administration of the State, p™J«mwm 

ITor example under the Solicitors Act, 1910 j 5 " a Committee of MhtUsi 
the Law Society known as the Discipline Committee has power 
" after hearing the case " to strike a solicitor off the Holl of Solici- 
tors, subject to an appeal to the High Court of Justice. 

Under the Midwifes Act, 1G03,*" n woman whose name is re- 
moved by the Central Midwives Board from the roll of mid wive a is 
hoe ill lowed to practice as a midwife, though under Section & of 
the Act any woman aggrieved by auch a decision may appeal within 
three months to the High Court of Justice. 

Under the Medical Act, iSse/ 2 " the General Medical Council 
baa power to erase the name of any registered median! practitioner, 
judged by the Council after due inquiry to have been guilty of 
infamous conduct in a,ny professional respect, from the Medical 
Register, which is the instrument created by Parliament for the 
purpose of marking the distinction between qualified and un- 
qualified medie&l practitioners. A sentence that a doctor's name be 
erased may thus entail deprivation of professional income. From 
the Medical Council's decision, unlike that of the Discipline Com- 
mittee of the Law Society and the Midwives Board just mentioned, 
there is no appeal. 

On the other hand some of these specialised Courts appointed Court* 
otherwise than by Ministers of the Crown have been appointed to tor ttrUiin 
determine justiciable issues arisiug between private persons and ™*p 0I ' [ ™ 
Departments of State. For example under Sections 33 and 34 of nQtappoUt- 
the Finance (1909-10) Act, 1910,"' appeals against Inland Revenue rrfby 
valuation were assigned to referees appointed by tho Lord Chief Ministers. 
Justice, the Master of the Rolls and the President of the Surveyors' 
Institution ; a " while under the Acquisition of Land (Assessment of 

!Ll 9 Jfc 10 Goo. 5, e. 5G- 
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Compensation} Act, 1910/" any question of disputed compensation 
arising out of the compulsory acquisition of land by any Government 
Department r or any local or public authority, is determined by the 
arbitration of one of a panel of official arbitrators appointed by the 
same persons. 

It is clear that none of the above Courts, whether the issues 
referred to their tie termination arise- within or without the sphere 
of the centra] administration of the State, are within our terms of 
reference, since they are not appointed by, and are wholly independ- 
ent of , Ministers of the Crown. 

There are other specialised. Courts which are appointed by or en 
the recommendation of Ministers of the Crown and therefore do 
fall within our terms of inference. But several of these Courts 
are in fact absolutely independent of Ministerial influence, and 
function as regularly constituted Courts of Law although exercising 
a socialised jurisdiction, 

As we say elsewhere in this report we regard it as a sound 
presumption of legislative policy that judicial tasks should be left 
to His Majesty's Judges, and special Courts constituted by Parlia- 
ment only where there are definite reasons of public advantage in 
favour of departure from the normal course. The smallest 
departure from it is- to compose the Court of one of His Majesty"* 
Judges and two Commissioners as is the case to-day with the Bail- 
way and Canal Com miss-ion. 

The statutory history of that Court is interesting. 

In the early days ol railways and down to the year 1873 the obliga- 
tions imposed upon railway companies by various statutes, notably 
the- Railway and Canal Traffic. Act, ISoi,"' were enforced by pro- 
ceedings in the Court of Common Pleas, In the year 1BJ3, however, 
on the passing of a new Kailway and Canal Traffic Act, 1 " Parlia- 
ment thought fit to transfer the jurisdiction of the Court of Common 
Plea* in railway matters to a new Court created by the Act, and 
consisting of three. Commissioners, of whom one must be of 
experience in the law, and another of experience in railway business. 
In 1888 this Court was remodelled and its jurisdiction enlarged by 
the Railway and Canal Traffic Act of that year.'" The Court is 
now a Court of Record, styled the Hail way and Canal Commission, 
under the presidency 

(a) in England of one of the Judges of the High Court of 
Justice, assigned by the Lord Chancellor; 
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(b) in Scotland of one of the Judges of the Court of Session, 

assigned by the Lord President ; and. 

(«) in Northern Ireland of the T*ord Chief Justice. 
Under the Act of 1ES8 the other two Commissioners were appointed 
by the Crown an the recommendation of the President of the I ';:...■■.. I 
of Trade, but the right of appointment has been transferred to the 
Home Secretary under Section 2 of the Ministry of Transport Act, 
19111. ~ 7 The Court deals with nil questions of facilities and prefer- 
ence, can uoinpel two or mote companies to make mutual arrange- 
ments for through traffic over their railways and may determine 
deputes of many hinds between railway companies. There is no 
appeal from a decision of the Commissioners upon a question of fact ; 
but upon a question of law there is an appeal to the Court of 
Appeal. 

In addition to their jurisdiction in railway matters the Commis- 
sioners now exercise an important jurisdiction under the Mines 
(Working. Facilities and Support) Act, 1928,*** aiul Hie Mining 
Industry Art, 1026 :"* see be Low, paragraph 0, pp. 9S-96, 

All the powers of the Commission in respect of rates and charges J"A« liait- 
have now been transferred tr> the Bailway Rates Tribunal , which ™"' ,lia( ™ 
was established, under the Hail ways Act, 1921,"" and consists of 
three permanent members who are " whole-time officers " and are 
appointed for a term of years with eligibility for re-appointment 
:n ttie end of the term. They are Appointed by His Majesty on the 
recommendation of the Lord Chancellor, the President of the Board 
of Trade, and the Minister of Transport. One must be a person 
ol experience in commercial affairs, one a person of experience in 
railway business, and one, who is the president, must be an 
experienced lawyer. They determine questions of great importance 
relating to the carriage of passengers and merchandise by railway 
and have almost absolute control over all the charges a railway 
company may legally demand. Many of these are partly questions 
of policy, so that the Court has administrative as well us judicial 
functions. Its procedure and practice are governed by General 
"Rules made by the Court itself with the approval of the Lord 
Chancellor, the Lord President of the Court of Session, and the 
■Minister of Transport. Its decisions are subject to appeal to the 
Court of Appeal, or to the Court of Session, as the ease may be, 
on points of law. 

Another well-known Court of this type is the Chief Registrar The Rojia- 

of Friendly Societies, who must be a barrister of not less than tmr of 

twelve rears standing. He is appointed by the Treasury aud holds trttt\di\t 
J ° _ _ Soci tint. 
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his office during their pleasure. Under Section 6S of the Friendly 

Societies Act, 189G, 1 * 1 the parties to a dispute in el registered society 
or branch msy s by consent (unleas the rule3 of the society or brunch 
expressly forbid), refer the dispute to the Chief Registrar, or in 
Scotland or Northern Ireland to an Assistant Registrar, for deter- 
mination, subject to the consent of the Treasury, Such reference 
is a submission to arbitration within the meaning of the Arbitra- 
tion Act, 1SB9-" 3 At the request of either party lie may state 
a ease for the opinion of the High Court of Justice, Under Sec- 
tion 60 he has powers of investigation into the affairs of societies 
and brandies, and nlay award that the society or branch be dis- 
solved. His powers in such an invests gat ton are similar to those 
exercisable by him on reference of a dispute. The Registrar also 
has jurisdiction under the Trade Union Actj 1913,"" as amended 
by the Trade Disputes and Trade Unions Act, 1 { J L 27, 11 * and tiuder 
other statutes. A full list of his powers will be found in the Note 
and Memorandum from the Begi&trar of Friendly Satieties, printed 
in the first of the companion Volumes to our Report. As Industrial 
Assurance Commissioner, he has power to deal with disputes unrtev 
the Industrial Assurance Act, lOiJii, 1 ^ as if they were disputes 
referred to him under Section 68 of the Friendly Societies Act, 
1S36, 5 " ftlld. the consent of the Treasury to his dealing therewith 
had been given. 

The Special Commissioners of Income Tax, whose functions 
extend over the whole- country, are a body of whole-time officials, 
now appointed by the Treasury under the Income Tax Actj 1918 , yi 
and holding office during their pleasure. They have an office in 
London, but they also sit elsewhere as occasion demands. They 
ha-ve appellate jurisdiction in matters relating to income tax and 
s.ur-tax and can be required to state a case for the opinion of the 
High Court on a point of law arising out of an appeal heard by 
them.. The Court consists of Crown servants and hears and deter- 
mines appeals of great importance in issues arising between the 
Crown and the subject ( An account of the Special Commissioners 
will be found in Section IV of Part IV of the Report (Cmd. 615 
of 1020) of the Royal Commission on the Income Tax, which, in 
paragraph 359 speaks highly of the public confident* felt in this 
body of public- servants. 

This specialised Court is of peculiar interest. By common con- 
sent it gives general satisfaction }>y its impartiality, in spite of 
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the fact that its members ttre not only appointed by the Treasury, 
but may, when not performing judicial duties, actually act as 
;ulministrativo officials. AJl we cart say about it is that it is a 
standing tribute to the fair-mindedness of the British Civil Service ; 
but the precedent is not one which Parliament should copy in other 
branches of administration. 

Another Court of this type is the Board of Referees ., who hear The Jtaanl 
applications and appeals by taxpayers on certain matters specified tf-B'M*** 
in the Income Tax Acts, They are appointed by the Treasury, 
The Board, whose address is at the Royal Courts of Justice, 
London, consists of professional and business mon with special 
ipiaiifications for dealing with the matters within their jurisdiction, 
with a, King's Counsel for Chairman. 
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Ministerial Tribunals, 

7. There sire other specialised Courts of a more informal character, 
treated by Statute, whose members are appointed for the express 
purpose of determining justiciable issues arising iu connection with 
the work of a- Government Department, whether as Courts of 
First Instance, or as Con its of Appeal, We regard our terms of 
reference as directed more particularly to Courts of this type, 
although the distinction between them and the specialised Courts 
Ascribed id the last paragraph, is essentially one not of kind hut 
of degree. 

For example, under the Unemployment Insurance Acta, 1920 1 " 
to 1930 *" a, claim for benefit is submitted to an insurance officer 
appointed by the Minister of Labour. The insurance officer may " r " 
either allow the claim or refer the matter for decision to the Court 
of Referees (which consists of an equal number of representatives 
of employers and insured contributors and a Chairman appointed 
by the Minister) or, if he is of opinion that the claimants' unem- 
ployment is due to a trade dispute, may himself disallow the claim, 
subject to appeal to the Court of Referees, Elaborate provindn 
is made for appeals from, the decisions of the Court of Refer e-ss 
to the Umpire appointed by His Majesty; the Umpire's decision 
is final. 

Under the War Pensions Act, 1921 , 3l ° any person who is die- War 
satisfied with a final award under Section 4 of that Act may appeal Pentium. 
to a Pensions Appeal Tribunal appointed by the Lord Chancellor 
(or in Scotland by the Lord President of the Court of Session and 
in Ireland by the Secretary of State) . The decision of the Pensions 
Appeal Tribunal is final. 



±B " 10 & 11 Goo, S, o. 30, 
1,1 20 * 21 Geo. 5, c. lfl, 
3 " 11 & 12 G*o. 5, c. 49, 
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Under the Widows', Orphans' and Old Age Contributory Pen- 
sions Act, 1225/" any person dissatisfied by the award or decision 
of the Minister of Health (or Department of Health for Scotland 

as the case may be) in respect of any pension may hiivo the 
question referred to a referee or refeiiees selected from a panel 
of barristers and solicitors appointed hy the National Health 
Insurance Joint Committee^ No officer of the Department in ay 
be a member of the panel. The decision of the referee or referees 
is final and conclusive, except that they fnay state a case on a 
point of law for the High Court (or in Scotland the Court of 
Session) or in either case the Court -may order them to do so." : 
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Judicial and quasi-judicial decisions by Ministers themselves. 

8. From the judicial powers of Ministerial Tribunals we pas* 
straight to examples of the judicial and quasi-judicial powers con- 
ferred by Parliament on Ministers themselves. 

"We have already pointed out in paragraph 2 that a quasi-judicial 
decision' differs from a judicial decision in that it is governed, not 
by a statutory direction to the Minister to apply the law of tlie 
land to the facts and act accordingly, but by a statutory direction 
or permission to use his administrative discretion and to be guided 
by considerations of public policy after he has; ascertained the fact* 
and, it may be, ths bearing of the law on the facts: so ascertained. 

As already stated, the entrusting of judif-ial decisions to Minister* 
themselves is rare in existing statutes. An example will he 
found Li Section 268 of the Public Health Act, lE7a, ; " Under 
this section, any person who deems himself Aggrieved by the 
decision of the Local Authority in anv case in which the Local 
Authority are empowered to recover in a summary manner any 
expenses incurred by them, or to declare such expenses to te 
private improvement expenses, may address a memorial to the 
Minister of Health,, stating the grounds of his complaint. Tlif 
memorialist must at the time deliver a copy of the memorial to 
the T.uu.il Authority, The Minister is ^then empowered Co nufc 
BUch order in the matter as to him may seem equitable, and the 
order so made shall be binding and conclusive on all parties. 

In Rug. v. Local Government Board, (1882) 10 Q B D. 3u3 
Brett Xj-J. after expressing the opinion that the decision of the 
Local Government Board, to whom the appeal under Section 2fc 
originally lay, was a judicial decision said ; — 

" The Local Government Board have power to inquire into 
every circumstance, however remote, which could reasonable 
determine the question whether it was inequitable or nci 

=il IS ft 16 (job. 5, c 70. 

341 farther illustrations of tribunals. of this, clnss \i'ill be Fouml in Amitx 1\ ■ 
=" aS & 3£> Vict, a, 55. 
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that a particular sum should I>b paid. If that be so, I hoy do 
nut inquire into former matters as decisions of the .Local 
Authority, but they inquire into them as facta in order to 
enable them to deter mine upon the largest interpretation of 
tho woiiJ " equitable " that cam. be given to it, whether .the 
particular sura is one which it is equitable, fair and right that 
the individual should be forced by the Legislature to pay for 
works which have been done against his wili; and therefore 
I should be loth to the extremeet degree to fetter the power 
of the Local Government .Board to inquire into every fo^t 
which could reasonably lead them to a fair and equitable con- 
clusion with regard to that question which is the question 
before them." 

Under Section 139 of ,the Law of Property Act, l'J22 h a '* the 

compensation for extinguishment of manorial rights is to bo ascer- 
tained it: accordance with a statutory scale, and the scale is 
!ij udmg as n matter of law in all cases, unle&s oil application being 
made to the Minister of. Agriculture and Fisheries on the part 
cither of the lord of the manor or the tenant the Minister decides 
diat owing to any special custom or other exceptional circiiin- 
sSaivees (he application of the scale would work injustice to either 
party, and if the Minister so decides, the Minister may, if he 
lb inks fit, vary the scale, or fix some other scale which shall he 
applicable to the case. 

In this instance it is plain that the Minister's functions are as 
strictly judicial as any function can possibly be. The sole con- 
si derations by which he is entitled to be influenced in arriving 
at a decision are considerations of justice between the parties. 
^0 question, of policy arises and no considerations of policy must 
influence him. The duty imposed upon him by the section is the 
duty of acting strictly as a judge. 

Under Section 39 of the National Health Insurance Act, 1924, 1 " 

she determination of several important questions is entrusted to 
the Minister of Health, e.g-, whether any employment is employ- 
ment within the meaning of the Act, This again ts on the face 
of it a strictly judicial power. If a hearing is necessary, the 
Minister appoints a member of the legal stalf of the Department 
who is either a barrister or a solicitor to hear the persons interested 
iind to report to hiin thereon. It lb customary to give at least 
seven days' public notice of the date and place fixed for the hear- 
ing. Counsel mav he heard. The Minister's decision ia drawn 



3 " ji & ia Geo, 5, <s, ifi. 

M * 14 mid 16 Gao. 5, C. 33, far a detailed description of these decision* 
tho refill ej 1 is referred to the " Mfiitioranditm on paw-en conferral Q]i 
llw Minister of Ffpfiitli nf a judicial or cmusHlKiiciftl nature," (SucoHd 
comiJjinioLi volume,, &th dmy 6Vid*IW»). 
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up id the form of a memorandum which, is communicated to the 
persons interested; but no esprcea obligation is laid upon him to 
give reasons. There is an appeal on any question of law to a 
Judge of the High Court selected for the purpose by the Lord 
Chancellor, whose decision is- Final. The Minister may, if he thinks 
fit, submit the question for decision to the High Court in the firs; 
instance; and if he does so, the decision of that Court is again 
filial. On buy appeal from his. decision the Minister is entitled to 
appear and to be heard. 

Sub-section (2) of Section 2fl of the Education Act, 1921 , 3ir 
imposes on a local education authority the duty of maintaining 
and keeping efficient el public elementary school not provided In 
them only so long us it is necessary and the "statutory condition 
ahd provisions are complied with. In Board of Education v. 
J2 !£■£*" the Managers of Che Oxford Street voluntary school at 
Swansea claimed that the locul education authority had failed to 
discharge its statutory duty under the corresponding section of 
ihc Education Act, 1002,*" which is repealed and replaced by the 
Act of 1921, Under Sub-section (S) of Section 7 of the Act of 1902 
the question fell to he determined by the Board of Education, a* 
a lite question now fulls under sub-section (9) of Section 29 ot 
the Act of 1991 . In that case the House of Lords, affirming th« 
decision of the Court of Appeal, who had affirmed the decision of 
the Divisional Court, held that the Board had not determined the 
question, though they had purported to do so, and that a mandamus 
must issue commanding them to determine it. Lord Justice 
Farwell lays it down in his judgment in the Court of Appeal ,'" 
that under the sub-section in question the Board act in a judicial 
capacity and are -bound to obey the Jaw and act according to the 
ordinary rules of evidence; tbey can neither dispense with the. 
requirements of the Act nor assume knowledge of particular facts 
not proved before them. 

Examples of Examples of quasi- judicial decision are easily found. tinder 
auaii- Section G°, subsections (S) and (8), of the Housing, Towu 

<j"ci« ! *i« fcr PI&imin g> etc*, Act, 1909 r" the medical officer of health, of a district 

Ministers. must give to the medical officer of health of the county any informa- 
tion which it is in his power to give and which the medical officer of 
health of the county may reasonably require from him for the 
purpose of his duties prescribed by the Minister af Health. If any 
dispute or difference arises between the two medical officers under 
this section, it stands referred to the Minister of Health, whose 

■'" 11 and 12 Geo. 5, c. SI. 

a " [1909] 2 S.J3. IMS; £l&10] 3 EB. 105; [Iflll] A.C, 179. 

=" 2 Ed*-. 7, c-. AS.. 

"» [1910] 2 K,B. fit p. 176. 

*n fl Kdvr. 7, c. 44; these subventions havtj bat boon repented. 
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.h'dfiion is final and binding'. This is a perfect example of a quasi' 
iiliciul decision- It is the duty of the Minister to give both medical 
i.ilicers an opportunity to present their ease to him — orally or Dot, 
;i.s he thinks tit. It is his duty to ascertain the facts out of which 
- lie dispute arises by means of evidence adduced by the parties- 
I he facts thus ascertained Rod the arguments of the disputants 
,:n]y marshalled, it then becomes his duty to decide whether tins 
requirements of the county officer are reasonable or not — n decision 
which can only be reached after considerations of medical policy 
in local administration have been taken into account. In the end 
::ie Minister makes up his mind what is best to do, and doc* if. 

Under Section 10 of the- Education Act, 1921 ,"" it is the duty 
of the Board of Education to determine in case of dispute whether 
a school is necessary or not. The section provides that in so 
determining the Board shall have regard to the interest of secular 
instruction, to the wishes of parents as. to the education of their 
iliildrcn, and to the economy of the rates, -AH these are eoneidera- 
• in* of policy and the dispute cannot he determined without care- 
hilly weighing ong against the others, Lioeal Authority, parents, 
ratepayers must all have an opportunity of presenting their case 
and of adducing evidence under each of the three heads. All the 
I'.icts must be ascertained, everybody's point of view must be 
judicially weighed , and care must be taken to do equal justice to 
ihe demands of education, parental convenience, sympathies and 
even prejudices, and not least — and yet not most— to the mundane 
claims of local finance. But when all this has been done, the 
.jticstion Temains in ultimate analysis a question of policy and not 
;■. question o£ law ; alt-hough it is difficult to imagine any question 
— whether of law or of policy — more essentially requiring a well 
Glanced and in that sense a judicial mind. 

The Uourd of Education 1 " may appoint a person or persons to 
lii>ld a public inquiry in the neighbourhood of the school for the 
r-arpose of hearing; receiving and examining any evidence and 
information offered, and hearing and inquiring into the objections 

■r representations made respecting the necessity of the school, 
.'he person or persons eo appointed must make a report to the 
Lrourd in writing, setting forth the result of the inquiry and tho 
,j|>jeetions end representations, if any, made thereat and any opinion 
or recommendations submitted by him or them to the Board. The 
Board must furnish a copy of the report to any local education 
authority concerned with the question of the necessity of the 
school; and, on payment of such fee as may be fixed by the 
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Hoard d to any person interested. 11 * But in the end it is the Hoard 
of Education Ln London which has to decide whether the Bchoo! 
is necessary or not.* 1 * 

Under the Housing Act, 1025 , 3J * a Local Authority had power 
to mako a scheme for the improvement of ma unhealthy area. After 
the improvement scheme had been prepared and advertised and 
notices bad been served on persons whose lands wtire proposed to 
be taken compalsorily for the purpose of the echerae, the- Local 
Authority presented a petition to the Minister praying that an order 
might be made confirming the scheme, TEiat the judicial element 
entered into the functions of the Minister upon receipt of the 
petition is shown by the requirement of tho Act that the petition 
she-nit! state the names of any owners or reputed owners, or leasees 
or reputed lessees, who had dissented in respect of the taking at 
their lands, and hy the further requirement (hat the petition should 
be supported by such evidence as the Minister might from time io 
time require. It was the duty of the Minister to tonaider the 
petition eind to determine whether fco confirm the scheme or nor. 
Before confirming a scheme he caused a local inquiry to be he I if . 
Upon receipt of the report of the inquiry the Minister had to 
coneiiier whethev or not he was satisfied that the circumstances 
were such as to justify the making of the scheme and that ijk- 
carrying into effect of the scheme either absolutely, or subject in 
conditions or modifications j would be beneficial to the health of 
the i ah ub it ants of the area in question or of the neighbouring 
dwelling-houses. If he w«e no satisfied, but not otherwise, he 
might by order confirm the scheme with or without such conditions 
or modifications. If he made the order, it had effect as if enacted 
in the Act. It is clear that the Minister was bound to give lull 
weight to the views of the dissentient landowners and that he was 
not entitled to mate an order unless after considering the repot! 
of the inqniry in a judicial spirit ho was satisfied that the scheme 
was such a scheme as the Act empowered him to confirm. Bin 
that done, lie hud a discretion whether to make the order or riot, 
and in making the order he was exercising a. legislative function.- 1 ' 



Some principles. 

Judicial 9. It is obvious that the separation of powers is prima /aci'e iht 

dtdsUnta. guiding principle by which Parliament when legislating should 
allocate the executive and judicial tasks involved in its legislative 
plan. If the statute is in general concerned with administration. 

"'■ 11 ft"d 12 Geo- 5, c. 61, s. 1S6. 

*" $bc Bon-rd of Education n. Rtii, [1911] A.O, 1791 

«• 15 A 16 Qu. -fi, o. 14, S3, 33, 2& And 33-40. Tb*6* sections are re- 

paalod by tlie Housing Act, 1930 (20 and 21 Geo. G, o, flfl). 
UT Stt Minister of Health v. The King (on the Prostfut iem of Tajfc), 

[1&31] A.CJ. 4&4 Lit 533-3 per Lord Tliu nke rton. 
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an executive Department should be entrusted with its execution ; 
but if the nftcuAure is one in which justiciable issues 'will he raised 
in the course of carrying the Act into effect, and truly judicial deter- 
mination will be needed in order to reach decisions, then prima 
furjc that part of the task should he separated from the rest, and 
reserved for decision by a Court of Lnw — whether ordinary or 
socialised, as in the circumstances Parliament may think right. 

It is only on special grounds that judicial functions should be 
assigned by Parliament to Ministers or Ministerial Tribunals, That 
there may be occasions where Parliament may rightly think the 
public interest best served by such assignment, we readily recognise ; 
but Parliament when so deciding should still remember that such 
jl legislative provision is exceptional in character — however 
numerous the individual cases may seem likely to be nnder the 
particular legislative scheme which gives rise to them. And this 
observation remains none the less true although in modern social 
legislation it may often be wise for Parliament lo take the excep- 
(ionnl course; but to prevent misapprehension we add here that 
wo distinguish between Ministers and Ministerial Tribunals, as will 
be seen in paragraph 10 below where we revert to the topic. 

But quasi- judicial decision* stand on a different footing, The Quasi, 
presumption as to the correct legislative course is the other way ; judicial 
frsr a decision which ultimately turns on administrative policy should dteitioits. 
normally be taken by the executive Minister. 

It is true that for the purpose of enabling a Minister to give a 
quasi- judicial decision it is frequently necessary for a public inquiry 
to be held — as, for example by an inspector of the Ministry of 
Health under the Hon sins Acts, 1925"' and 19&GV" or by an 
inspector of the Ministry of Transport under the Poad Traffic Act, 
l'JtSO 1 "— and that such an inquiry is to some extent judicial. But 
Uic inquiry does not finally determine the rights of the parties 
nfi'ected j it is merely a fh'St sta^e. The rights are determined at the 
second stage by the exereise of the Minister's discretion. He has 
to make up his own mind, after considering the report on the 
inquiry, ahout the appropriate action to he taken — for example, 
whether to confirm ft clearance order or not, 5 * 1 or whether to modify 
the restrictions on the use of a road by public service vehicles or 
not,"" In reaching a decision bq mijst, of course, be actuated by 
the elementary principles of reason and justice ; none the less his 
decision is not judicial but administrative. 



■'■ 15 & 16 G™. S, c. 14, 

'■• SO & 31 Geo. fi. c. 39. 

" 20 ft 31 G*r>. b, e. 43 r 

■'■' Bee I. 2 and the First Schedule of the Housing Act, 1&10 (SO it 21 

Geo. 5, «. 3D). 
: " See s, 91 of the Road Traffic Act, 13SG (20 & 21 G*J. 5, c. 43). 
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The person holding the public inquiry never takes the final 
decision. He mnfit be competent and impartial ; llfI he must examine 
the evidence and the information offered, and ho must do so crii;. 
ally iiiul dispassionately :; he must listen to representation^ ai;,[ 
weigh objections ; lie may have to hear counsel; he must duly jiu.l 
Faithfully report; and he may submit recommendations and tender 
advice; 2 " tint when, he hag done <\\\ thisj his task is done, and the 
final decision Iids to be taken by the responsible Minister himself. 
Whilst this is the general position under present practice, v.v 
Lhink that Parliament would be well advised to hear in mind tip 
suggestion which we have already made in paragraph 3, that where 
in say legislative scheme it appears likely that in the course »f 
its administration important Issues will be raised calling for ;i 
judicial decision before the Minister takes his final decision an..; 
that the interest of the Department wUl be such as to disqimltfv 
(he Minister from giving the judicial decision, the statute should 
itself provide for the segregation of judicial issues and their deter- 
mination by an independent Ministerial Tribunal as a condition 
precedent to action by Hie Minister, 

Just as some elements of the judicial function may thus enter 

into activities which are mainly administrative, ho where the prob- 
lem is in essence or predominatingly judicial — i.e., not merely quasi- 
judicial — there may be executive or legislative elements involved in 
the performance of the particular judicial task, or so inseparably 
connected with it, that Parliament in working out its statutory pb& 
will have to -choose between (L) splitting the problem into two *n 
ns to leave the judicial sitle to a Court, whilst entrusting the non. 
judicial, side to the Minister whose Department is concerned, ainl 
(2) assigning certain limited functions of an executive or legislative ; 
order to the Court charged with the judicial decision. 

That such things should be done by Parliament need not shotti 
the most rigid constitutional purist. The doctrine of the separation 
of powers is not sacrosanct. We have seen that the separation vl\ 
powers is not and never was complete in England; and as the 
writers of the Federalist™' truly said, <L Ko skill in the science <rf 
government has yet been able to discriminate and deiine with | 



"" See i. 35 nnd tho Schedule to tha Electricity (Supply) Act, ISIS (9 & 1' 
Geo, 6, o. 100). 

*** Set It. V. T'lf Uii'&isr of Trantport -. Es; parte Southend Hxpr: 
Carriers, Ltd., " The Times," ISth December, 1931, where Mr. 
Ju-at-iuo Avoi-y snid that the Minister's representative who held an 
inquiry for tho puriJOSCH of att appeal to the Minister under S, 61 
of tho Bond Traffic Act, 193ft (2D .& Si Geo. 6, c. 43) did not disrn::- 
the appeal but only made ft. report to the Minister, who dismiss* 1 -! 
tho Appeal. 
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sufficient certainty its three great provinces, the legislative, 
executive and judiciary." The separation of powers is merely a 
nilc of political wisdom, and must give way where sound reasons 
of public policy so require. Where a problem haa a strongly 
marked judicial aide, but it is difficult to detach the Don-judicial 
side — he it admin i strati vg or bo it legislative— Parliament may in 
some enses be well advised to entrust the whole to a Court of Law. 
If tli c particular task is not suited to the ordinary Courts of Law, 
it may properly be assigned, to some special tribunal already exist- 
ing, or to be u&wlv-crcated for tho purpose, which is better adapted 
in personnel or procedure, 

A concrete illustration will help to make our meaning clear. The 

Mines Department of the Board of Trade has, broadly speaking, 
under statutory provisions the administrative duty of promoting 
the vvell-bcing of the mining industry of the country. One obstacle 
in [lie way oE progress used to he the difficulty encountered in 
obtaining the right to work minerals held in private ownership, 
when the owner demanded unreasonable terms. Parliament- might 
have delegated powers of individual legislation, in the nature of 
compulsory acquisition of land, to the Mines Department, and left 
to that Department the administrative work connected with carry- 
ing out such ;i policy. But it was obvious that the (ash of weighing 
up the rights of the proprietor, the needs of the mine-worker and 
the claims of the nation, as well as of settling the particular terms 
which would be fair, called not only for the exercise of impartial 
judgment, hut also for the investigation of evidence and the ascer- 
tainment of complicated legal rights. It was reasonable, therefore, 
for Parliament by the Mines (Working Facilities and Support) Act, 
PJ'23, 3 ™ to assign to a Court the function of deciding on each appli- 
cation the issue whether it was in the national interest that private 
rights should be so over-ridden, and if so on what terms of compen- 
sation. 

But over and above these functions, some of which were purely 
Judicial, there were the non-judicial functions of forcibly expro- 
priating eertain proprietors, and of framing principles of public 
policy regarding the nation's interest in the exploitation of its 
mineral resources to the best economic advantage, and in the 
maintenance of employment. Parliament might have taken the 
view that these questions of public policy were the proper business 
of the Mines Department, It did not, however, take that view 
and assigned the whole task to the Railway and Canal Commission 
Court, giving almost nominal duties to the Mines Department. As 
a result that Court has had to inquire into and form its own opinion 
on many questions of public policy, and its orders have a tripartite 
character, being legislative aud administrative as well as judicial. 
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And the constitutional experiment has by common consent worked 
well; indeed so well that in 1926 Parliament extended the scope 
of the Court's powers very widely. 

The Railway Rates Tribunal constituted under the Railways 
Act, iDSi," 7 and described above in .paragraph 6, is another instance 

of the allocation by Parliament to a special Court of issues which 
ate largely administrative, on the ground that they call for the 
exercise of high judicial qualities in balancing the claims of com- 
peting interests, in considering evidence and in appreciating legal 
principles. 



Circwti- 
ttttnecs may 
justify the 
grant of 

furfjeiai 

Ministcri or 

Ministerial 

'fribvnaU. 



Such caics 
shotilit be 
regarded at 



Purely Judicial decisions. 

10, We quote these instances of the intentional refusal of Parlia- 
ment: to be trammelled by any theoretical rule about the sepnratii-: 
of powers, iii order to make good our point that well considered 
reasons of practical convenience based on experience may justify 
Che converse case of the statutory grant of judicial powers to 
Ministers and Ministerial Tribunals. Whether they do or not 
cannot ho answered b>' any a priori rule. The decision of Parfta- 
toe lit must be reached in each individual piece of legislation, bascrl 
on a consideration of all the circumstances, of the particular 
legislative plan before it. 

It is therefore clear that question (a) in paragraph f) (viz., to 
what extent judicial functions should be entrusted to Ministers or 
to Ministerial Tribunals) cannot be answered by any general prin- 
ciple or formula enunciated in advance and to be applied in ali 
cases, except that Parliament should always he extremely reluc- 
tant to entrust either Ministers or Ministerial Tribunals with purely 
judicial powers. In the rare cases where that course has to be 
considered, the decision of Parliament should normally depend on 
what is the dominant aspect of the problem or class of problem 
to be solved- It may on very exceptional grounds be necessary 
to leave certain judicial decisions to a Minister or other adminis- 
trative authority. An illustration is afforded by the power? 
entrusted to the Insurance Commissioners in Sections 66 and G7 
of the National Insurance Act, 1911. B " It was anticipated tlui 
a very large number of questions would arise within a short period 
near "the time of coming into operation of the Act and it was con- 
sidered essential to the efficiency and smooth working of the scheme 
that decisions should be given promptly, and on a consistent pla.n 
for the whole country, without involving either elaborate machinery 
or great expense. Had the control of the whole matter not been 
left in the hands of the administrative authority, there might have 
been considerable risk of a breakdown by reason of the failure 
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of the independent authority entrusted with the 'judicial side of Ministerial 
1 1 lie work to keep pace with the administrative side of the worlt, 2V*fc««wJ* 
|l?ut r prima facie, it is no part of an executive Minister's functions prw*row*. 
to act jib n judge; and it its plain that as a general rale there will 
I* little difficulty in providing for Judicial decisions being entrusted 
[o a Ministerial Tribunal instead of to the Minister personally, 
oil the lines of Section 01 of the Nil 'tonal Health Insurance Act, 
1924. 3 "' 

We recognise that such Ministerial Tribunals have much to Their 
I recommend them, In cases where justice can only be done if advantage*. 
it is done nt a minimum cost, such Tribunals, winch lire likely 
to bo cheaper to the parties, may on this ground ho preferred to 
c he ordinary Courts of Law:. In addition they may be more 
readily accessible, titer from technicality, mid — where relief must 
he given quickly — more -expeditious- They possess the requisite 
t'Kpert knowledge of their subject — a specialised Court may often 
ha better for the exercise of a special jurisdiction. Such Tribunals 
may also be better able at least than the inferior Courts of I.*aw 
to establish uniformity of practice. 

But while we recognise these advantages we repeat that such 
Tribunals should ho set up only in those cases in which the cou- 
i!i lions beyond all question demand iE. It is in the ordinary 
Courts, higher or inferior, that justiciable issues , whether between 
subject and subject or between Crown and subject s ought as a rule 
En be determined. 

Our question (b) in paragraph 5, via, (" "What are the right 
methods for the exercise of such functions?"), raises the whole 
jimlilem of safeguards, with which we deal below; but we may 
ay at once that oil the judicial side of our enquiry we have come 
to the same conclusion as on the delegated legislation side, viz. p 
that there is nothing radically wrong about the existing practice 
of Parliament, but that the system is capable of abuse, that dangers 
ale incidental to it if not guarded against, and that certain safe 
guards are essential if the rule of law and the liberty of the subject 
are to he maintained. 

The necessary sale guards. 

11. We have already expressed the opinion in paragraph 9 that 
quasi-judicial functions should normally be exercised by Ministers 
themselves. On the other hand, we have recommended that purely 
judicial functions should normally be left to Courts of Law and 
ihnt they should only he exercised by Ministers or Ministerial 
Tribunals in exceptional cases. Where either judicial or quasi- 
jitdtcial functions are exercised by Ministers, or judicial functions 

■" M A 15 Ceo- B, ft 38. 
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by Ministerial Tribunals, the rule of law requires the following 

safeguards : — 

(a) (I) the maintenance of the jurisdiction of the High Con. i 
of Justice to review and, if necessary, to quash tl:e | 
proceedings on the ground that- tins Minister or the ' 
Ministerial Tribunal has exceeded the statutory powers 
and haa therefore acted without jurisdiction ; 

(II) the existence of a simple procedure for the purpose; 

{(>) the vigila-nt observance by the Minister or the Ministerial 
Tribunal of the three principles of natural justice which 
we have enunciated in paragraph 3 above; 

(c) in every case in which a statutory public inquiry is held, the 

publication of the report made by the person holding tha 
inquiry, subject only to the reservation thsit there maj 
be exceptional cases, where on special grounds the 
Minister may hold that publication would be against the 
piihiic interest (for further discussion of fchig point sea, 
paragraph 14 below), 

(d) (I) the right of any party aggrieved by a judicial decision 

to appeal to the High Court of Justice on any question 
of law within a short stated time, and 

(II) the existence of a simple procedure- for the exercise 
of such right. 



The supervisory jurisdiction of the High Court ot Justice, 

Necemhy 12, We do not think any will dispute that the jurisdiction of tU 

for the High Court of Justice to quash the proceedings of inferior courts ia 

juti.tAi«tioi%. important im & that its exercise is wholesome. That the jurisdiction I 
should be no leas vigilantly exercised in the case of a Minister or a 
Ministerial Tribunal than in the case of Courts of Law is clear. 

Smps of ike Tile scope of the High Court's supervision is well established bj 
jurUdietio-;]. j aw . jf a properly constituted inferior tribunal has exercised Hie 
jurisdiction entrusted to it in good faith, not influenced l>j 
extraneous or irrelevant considerations, and not arbitrarily Of 
illegally, the High Court cannot interfere. When exercising its 
supervisory powers the High Court is not sitting as a Court of 
Appeal from the Tribunal, out it has power to prevent the usurpa- 
tion or mistaken assumption by the Tribunal of a- jurisdiction beyond 
that given to it by law, and to ensure that its decisions are judicial 
in character by compelling it to avoid extraneous considerations in 
arriving at its conclusion, and to confine itself to decision of tlie 
points which are in issue before it. Likewise- a Minister or 
Ministerial Tribunal is not autocratic but is an inferior tribunal 
subject to the jurisdiction which the Court of King's Bench tar 
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centuries, strul the High Court since the Judicature Acts, has exer- 
cised over such tribunala.* 1 * That the jurisdiction extends to quasi- 
judicial, 96 well as to judicial functions, was expressly decided by 
the House of Lords in jY/tKrfffcr of Health v. The King (on the 
Prosecution of Yaffe) [1031 J AC, 104. 

We regard as essential the maintenance of this jurisdiction, and 
ji simple and cheap access to the High Court in order to invoke it. 

The existing procedure is in our opinion— already expressed in 8intplifi.cn. 
tleirtion 11 — too exnensivB and in certain respects, archaic, cumbrous *w«* of 
and too inelastic We therefore desire to repeat, and to apply in vrvtedttrr 
mK present context, the recommendation which we have made jn 
that Section in favour of the establishment of a simpler and less 
expensive procedure and one- more suited to the needy of. the modern 



Vigilant observance of the principles of natural justice. 

13. It goes without saying that it is the duty of every Minister 
o]- Ministerial Tribunal, to whom the function of adjudication is 
:iz signed, to act judicially and to come to decisions in the spirit and 
with the sense of responsibility of a tribunal whose task it is to mete 
out justice. 13 ut it does not follow that the procedure of every such 
tribunal must be the same. In the case of a. Court of Law the law 
itself prescribes certain rules to which the procedure must conform, 
in the case of a. Milliliter or Ministerial Tribunal, so long as the 
principles of natural justice- are observed, a certain degree of 
elasticity may be not only necessary but desirable. 

We, therefore, recommend the observance of the following 

ililes; — 

(n) in future legislation Parliament should proceed on the 
principle that no Minister (in which word we include any officer of 

n Minister acting under his orders) should give a judicial decision 
in any dispute in which the Minister has the kind of Departmental 
interest described in paragraph 3. If such cases appear likely to 
arise, Parliament should provide for determination of the dispute 
by :i Ministerial Tribunal functioning independently of the Minister. 
In any case in which it appears probable that a Minister may be 
liisrju a lifted by an interest of this kind from discharging impartially 
the judicial functions involved in a quasi-judicial decision. Parlia- 
ment should entrust those functions to a Ministerial Tribunal that 
they may thus be discharged independently of the Minister as a 
condition precedent to his ultimate administrative decision. 

(i) Each of the par-ties to a dispute should be given the oppor- 
tunity of stating its case — not necessarily orally — and should also 
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be given the opportunity of knowing the cas* which it has to ruett 
and of answering that case if it can.**' 

(ii) Any party affected by a decision should be informed of the 
reasons ou whicli the decision ia baaed ; indeed it is generally desir- 
able that tbe fullest amount of information compatible with tlie 
public i merest should be given, 

id) Such u decision ebon Id he in the form of a reasoned 
document available to the parties affected. This document should 
state* tbe conclusions as to the facta and aa to any points of law 
which have emerged. 

Where tho decision has been piece Jed by a statutory public 
inquiry, if the Minister modifies the recommendations or rejetis 
the findings of fact in tbe inspector's report, it is especially impor- 
tant that his decision should draw attention to his reasons for so 
doing. 

The Ministry of Health Jsave made considerable strides in this 
direction and specimens of letters conveying decisions wilL be found I 
m the second of the companion volumes to our Keport (Elnvem! 
Day Evidence)* We am> of opinion that where tbe decision i 
quasi-judicial the present practice of conveying it in the form o£ ..\ 
letter is quite suitable; but a purely judicial decision should always I 
be embodied arid! notified to the parties in the form of a legal | 
judgment. 

The publication for general guidance, by-. the Ministry concerned, 
of leading eases is also to be commended subject to reasonable 
regard to considerations of expense, and Here again the practical 
of the Ministry of Health is recommended to the attention oJ 
other Departments with similar duties. 

Where the Minister's ultimate decision is based solely on bis 
views of public policy, we recognise that tho notification, m:\\ | 
properly be limited, so far as the ultimate decision is concevne.': 
to a statement to that effect, but, so far as judicial elements ar^i 
involved in the decision,, the views we have already expressed aboui 
judicial decisions and the reasoned notification of them are| 
applicable. 

Publication of inspectors' reports, 

14. Much public criticism has been directed to the prevail 

procedure in connection with that class of Ministerial decisis. 
which is taken by the Minister after 6 public inquiry, local «\ 
other, pursuant to statutory powers has been held by one of tb 
inspectors of the Ministry (e,g-, of Health or Transport), and i 
report has been submitted by the inspector to the Minister. 

s " The C&&4 of the West Midlands Joint Electricity Authority e. l'ift an' 
otktrs: Ministtr of Transport t>. Same (1031, T.L.It. ISO), raiiil 
issues relevant to our tenrts o£ raforuneti but we do not cite ;i!-. : f 
pnasag!* trow M r - Justin UaenoKhten.'a judgement a* t!iC en^ 1 
Huder appeal. 
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In particular ws heard evidence from different .angle* on the 
subject of decisions taken by the Minister of Health after public' 
local inquiries under the Town Planning Act, 19S5/ 73 and similar 
Acts. 

We are aware that it is proposed in the Town and Country 
Planning Hill now before. Parliament to repeal the Act of 192J, 
but the procedure is now more or less standardised, and the refer- 
ence to that Aet will serve our purpose. 

That Act confers on the Minister of Heallk wide powers o£ Procedure 
authorising the appropriation or restriction of user of the subject's of In, 
private property. When a town planning scheme is propounded, xpectort. 
it is the practice- of the Minister of Health to instruct an inspector 
to hold a local inquiry. The inspector fixes- a hearing in the 
locality, when an opportunity is given to all interested purtiee to 
put their views and their evidence before him and the witnesses 
en I led on either side may be and often are cross-examined by the 
other side. In addition the inspector gathers information from 
other sources. 

The inspector then makes his report to the Minister in the form 
of a confidential document ; the report is then considered in the 
Department from the legal, financial; administrative and other 
aspects «nd the decision is finally taken by the Minister on coit- 
s [deration of all the relevant data, of which the facts reported by 
l he inspector form only one part. The inspector's report itself 
may be partly fact and partly opinion. 

Various critic tarns have been made before us on this system. 

It has been alleged that the inspector does not always act 
judicially, but that he supplements his formal inquiry by (personal 
investigation, and that it is improper that any decision should be 
based on such information. 

In the case of a public local inquiry held as preliminary to a 

judicial decision, it is in our opinion essential that the forms and 
methods appropriate to judicial proceedings should be strictly 
observed. 

But when a public local inquiry is held as preliminary to a 
quasi-judicial decision by a Minister it is not reasonable or prac- 
ticable that the inspector should be entirely hound by the practice 
of Courts of Law, Me is not inquiring solely into facts or law ; 
he is not as a rule a lawyer and while his main function is to 
ascertain facts it is sometimes his duty to form his own views on 
public policy or at any rate to weigh all the circumstances in terms 
of public policy, Although the final decision is not taken by him, 
to make ihe inspector's inquiry purely legal and formal might 
defeat its purpose. We recommend, however, to the study of 
other Departments the instructions issued by the Ministry of 

1:1 la £ is Goo. &j e. 1*. 
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Health to inspectorb (at which a copy will be found iu the second 

of the (jompwuion volumes to our Report : Eleventh (Ielv Jiv!dc]i<;i:i 
with a view to securing that in the conduct Of their inquiries they 
shall pursue the methods of natural justice - 

It should ho clearly realised that these instructions arc- not lid 
immutable cade, but form a set of instructions for tho general 
guidance of a body of responsible officials, and that the inquirics 
[ire of so various a character arid the issues so diverse that rigid 
ad heretic* to the text in all cases must be conditioned by the 
need of attaining the objects ol the inquiry, viz., the ascertain- 
ment of facts and the presentation of views for .the assistance of 
the Minister in arriving at his decision. 

Another lino of complaint is that one officer (the inspector) hokla 
(the inquiry and another (who is unknown) gives the decision, 
and it has been suggested either that the inspector should himself 
decide the case or that whoever decides it in faet should be desig- 
nated by limine and should hold an open public inquiry at which 
presumably the inspector's reipcrt would he part of the evidence. 

On the other hand com p Saints have been made, that decisions are 
not made by the Minister himself or by a very high official but by 
subordinate officials. 

Some of these complaints contradict each other and some of them 
appear to be based on a confusion between the substance and the 
farms of justice. 

f Phe publication of inspectors' reports was much discussed in all 
Courts in .the case of fies v. Local Government Board J3e parte 
ArUdge"' and led to a remarkable conflict of judicial opinion, aa 
the following reference to the judgments will show : — 

(1) In the King's Bench Division Bankes J, expressed the 
opinion that it would perhaps add to the public confidence in .these 

"* [1913] 1 K.B. 463; [1014] 1 SB. H»; and {s\tb now. L.G.B. v. Arlidgc) 
|_lL)lo] AC 120. A Boreugh Council had in pursuance of thsir right. 
and duty under Section 17 of the Housing, Town Planning, etc., Act, 
1MB (9 Jt 10 Goo, 5, e. So), refused to determine n closing ertler jit 
respect of a. dwelling bouse in this borough and Mr. Arlidge, the 
JiSSignco of the leaso oi the. dwelling house, hud exercised his right 
under the section to nppcul to the Local Government Hoard. It was 
provided hy Section 29 of the Act that the Board should Oat diiwisi 
any appeal without i Laving first held a public: local inquiry. Tim 
Board dismissed Mr. Arlid&e's appeal lifter holding such an inquiry. 
Mr. Artidge applied to the High Court of Justice to o.«ash the order 
of the Board dismissing the appeal on the ground thut the aOpcaL 
li.id not been determined in the manner provided by the Lair. Gin 
of the points talren yas that the report of the inspector who held the 
inquiry was not disclosed to Mr. Arlidge. The High Court refused 
to qua^h. the order. Their decision maj reversed in the Court of 
Appeal bn.t restore*! by the House of Lords, The House of Lords. 
disagreeing with the majoritj of the Court of Appeal, held unanim- 
ously that nn appellant was not entitled as of rightj as ft condition 
precedent to the dismissal of his appeal, to see the report made by 
-the Bomrd's, inspector iipen the public locnl inquiry. 
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inquiries if the reports of the inspectors were not always treated 
:ia confidential documents ; 

(2) In the Court of Appeal Vaughan Williams &. Buckley L.LJ. 
Iteld that tbe non-produetion of these reports was contrary to the 
principles of natural justice on which English Law is based ; 

(3) Hamilton L.J., while saying that, if i(. w)t$ the function of 
she- Court of Appeal t& advise the Local Government Board as to 
it? procedure,, or to criticise the. procedure actually adopted, he 
should for his part suggest that the Board should let the parties 
see the inspector's report, declared that he could not but feel that 
nil I that could he urged against the Local Government Board might 
he still more forcibly urged against the Court of Criminal Appeal ; 

(6) Iu the House of Lords the Lord Chancellor {Lord Haldanc) 
Hard that it might or might not have been useful to disclose the 
report ; 

(5) Lord Shaw of Dunfermline inclined to hold that the die- 
:rj [vantage iti very many cases would exceed the advantage of such 

.:■■!■■■-" i :\: ; 

(5) Lord Parmoor held that non-disclosure was not inconsistent 
A-ith substantial justice; 

(7) Lord Moulton was unable to see any reason why the reports- 
should he made- public and expressed the opinion that their publics- 
lion would cripple the usefulness of the inquiries and that the 
|jractice would be decidedly mischievous. 

Tile existing practice is for the Departments to regard the 
inspector's report as a confidential document for the information of 
[tie Minister, and. only to publish it where there are special reasons 
for such a course. 

In support of this existing practice- the following arguments may 
be advanced : — 

to} Inspectors' reports of the kind now in question are only a 
step, and only one of many steps, in the process of reaching a 
Ministerial decision and are in no different position from any of 
i he other steps. The inquiry and the report are preliminary steps; 
j nd the inspector's report is only one factor in the Minister's 
ultimate decision, which in most cases is executive. The con- 
stitutional position is thus different from that of an inquiry and a 
report, for example into a factory explosion or & railway accident. 
where the inquiry culminating in a report is an end in itself, being 
primarily held not as a preliminary to a Ministerial decision, but 
;'or the specific object of finding out facts for the information of the 
public. In the- latter kind of case publication of the report is the 
normal and natural sequel to the holding of the inquiry ; in the 
former it is argued that to make the publication of the report the 
regular practice is to impair the confidential relationship between 
i he official of the Ministry and his Minister, and that this relation- 
ship is one of the most valuable assets of the public service. 
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(b) If the report ja published as a mutter of course liters will Uo 
strung pressure to make its findings conclusive and to ta.ku thai 
course will defeat the intent ions of Parliament by giving Lite real 
power and duty ol executive decision to an officio.) instead of to a 
Minister responsible to Parliament. It is also pointed ant that [it 
many cases no inquiry ever takes place and it is urged that in such 
cases, if publication of reports is the rule, there will be strong 
demands for the production by the Ministry of some other cJocument 
to demonstrate the evidence en wliicli the Minister It as acted, 

it j The inspector who holds an inquiry 1 preliminary" to .:. 
Minister's decision is not solely concerned with the elucidation oE 
facts but is entitled and expected to give confidential advice to hi* 
Minister as to the form which the decision should take, -in,- _. 
advice — which may, of course, conflict ^'ith advice tendered by 
other advisers— should, so it is said, no more be made public than 
should be lite minutes on the Departmental hie written by "various 
branches of the Department; and if a general rule is made that 
reports are to be published it will be ueuessary for the published 
report to be accompanied by a, further confidential report tor tlie 
eye of the Minister and his Department alone — a procedure which 
would it is urged be not only unfair to tbe public, but a direut 
cause of public dissatisf action, 

(d) The present system has the. full confidence of the public as 
is shown by the evidoa.ee submitted to your Lordship's Committee, 
and to tamper with the system for theoretical reasons is to run a 
very grave risk. 

As against those arguments the following considerations have 
weight. 

There hj a demand for publication, even front witnesses like tbt; 
representative of the Surveyors' Institution who spoke most 
warmly in coifltneudation of the impartiality of tbe inspectors ni 
the Ministry of Health and the public confidence felt in the Civil 
Servants of that Ministry, Wc think that there is real substance 
in the demand. Tbe primary object oE such ah inquiry no doubt is 
to inform the mind of the Minister who has ultimately to determine 
the matters at issue- But that is not tbe whole story. The 
inquiry is given a particular form and character for the purpose. 
presumably, of satisfying those whose interests may be involved 
that all relevant facts and considerations will be put fairly ami 
im parti ally before the Minister, so that he may be in a position to 
arrive at a just decision. If the report giving the results of the 
inquiry passes into the Department and is seen by no one bvt the 
Minister and bis confidential advisers doubt may well arise as to 
whether a true picture has been conveyed to the Minister's mind. 
We are told that such doubts have arisen and, whether they an 1 
justified or not, the existence of any public misgiving constitutes 
a good reason for removing, if it be possible, an obvious weakness 
in the system- 
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We arc not BLLiiisfictl that an extension of the practice of giving 
i^usons for decisions would really meet the demand for publication 
of inspectors' reports- The reasona with which the Minister of 
Health aeeoiupauies hEij decisions, ass illustrated by the examples 
furnished to us, arc. in the main, reasons of polity, and the facts 
ittid arguments brought forward at the antecedent inquiry are 
referred to only so far as inay be necessary to render the «ta foment 
intelligible- There is no attempt, and nothing approaching an 
attempt, to summarise the evidence or balance the arguments; 
indeed we are satisfied that it would he quite impracticable to do 
so. These report? in man; cases run to great length and deal 
with a great vein me of evidence and much argument. If the ques- 
tion is whether such a report has given a true picture, it cannot 
be answered by a short description or by the communication of 
extracts but only by the exhibition to the critics of the picture 
itself- Moreover, non-publication , in eases where the decision does 
not- appear to square with the outcome of the inquiry, may readily 
expose the Inspector to the quite unfair suspicion of having failed 
lo do justice to his task, 

To these various arguments for and against publication we have Contaiittee'i 
fliven prolonged consideration, and on balance have come to the tf' Be ™, 
conclusion that publication is right. By that we do not- mean thai :„"^,™I?J!* 
the expense of printing a Jong report should in every esse l>e „/ putij. 
incurred; but that in all cases the report of the inspector should cation, 
lie inade available to the parties concerned and to the Press, and 
in important cases should he officially published by the ^Depart merit 
ivsjionsihle for the inquiry. 

We fully appreciate the importance of not undermining the con- 
fidential relationship between the Minister and his- officials and 
however strong the case for publication in order to allay a public 
suspicion, we should, in the public interest, resist the demand for 
publication if any such consequence were in our judgment likely 
to ensue, 

We have considered the question whether the inspector or other caufith'it- 
person who holds the public inquiry should be entitled to make tial reports. 
a confidential report to the Minister in addition to the report for 
publication. In our opinion this should never he done in the case 
of an inquiry preliminary to a judicial decision. If judicial deci- 
sions are to be given by Ministers at all, it is essential that they 
should be given as far as possible in accordance with the forms 
of justice and that nothing should reach the ears of the judge 
behind the backs of the parties, Most inquiries however are held 
in connection with quasi-judicial decisions and in the case of such 
inquiries we do not take so strict a view. Whilst we think that 
there should be no confidential reports on those matters of fact 
or law which come strictly within the scope of the report of the 
inquiry, we see no objection to the tendering by separate report 
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or otherwise of such advice as tbe Minister may tall for on any 
questions of Ministerial policy which may be involved, 

We have heard the objection made to the publication of I be 
inspectors' reports that it might lead to a demand fur a re-hearing 
by way of appeal of the questions upon which evidence was; 
taken at tbe inquiry, and that, for obvious reasons, there onjrlu 
to be finality iu such matters. With the. last point we entirely 
agree, but we do not fear any such result from, the publication «l 
inspectors' reports. We do not recommend that there should ]><j 
any further investigation of the facts after a full public inquiry. 
Indeed our view would be met if the inspector's report were 
communicated with the Minister's decision to the parties concerned. 

In certain cases, the Minister's decision may be influenced not 
only by reasons of law or public policy which Jic entirely outside 
the Geld of the public inquiry, but by information which reafrluis 
him through channels other than the Inspector's report. We do 
net think there is anything improper iu this; but when it happens, 
and the Minister feels it right to make a- decision which is again.*; 
the weight of evidence at the inquiry, we are of opinion that hv 
should, in communicating his reasoned decision, include a state- 
ment a3 to the nature of the extraneous evidence by which lie has 
been influenced, and thereby remove at least one possible source 
of misunderstanding and suspicion. 

We do not wish to be misunderstood au recoin mending the adop- 
tion of any. general rule that reports submitted by inspectors to 
their Ministers should be made available to the public, That is very 
far from our intention. Our recommendation, is to be considered 
as limited to those cases where a public inquiry of a judicial charac- 
ter has been prescribed by Parliament as a. step in the process of 
arriving v>t a judicial or quasi- judicial decision. It matters not for 
our purpose whether the holding of such an inquiry is enjoiued by 
the relevant statute in every ease or only where certain specified 
conditions are satisfied or whether it is merely indicated us a step 
which may be taken if the Minister in his discretion thinks fit so ti 
direct. So long as (a) the ultimate decision is judicial or quasi- 
judicial a.nd (!>) the inquiry, if one is held, must partake of a 
definitely judicial character, our recommendation that the report 
should be published is applicable. This conclusion follows, as indi- 
cated above, from what in our view must be presumed to he the 
object f Parliament in providing for a public hearing of the parties 
in such cases as we have in contemplation. 

Qur recommendation has no application to those cases where th-C 
Minister in the ordinary course of administration may arrange for 
some local inquiry or investigation, the better to inform his mind 
before he takes seme decision which is within his competence as 
the head of an executive hsepartment. In such cases the Minister, 
having full discretion to arrive at his decision hi his own way, should 
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be entirely free to deal as ho thinks fit with such reports as may be 
mode to him, The ordinary processes of administration might 
indeed he gravely impeded were the Minister to he tied down to 
any particular procedure and the fact that the Minister may ba 
armed hy statute with a general power to proceed by way of local 
inquiry in suitable cases makes no difference so long us the mutter 
is i in. essence administrative. 

There may, no <Ioubt, arise from time to -time border-line cases in Barder-linc 
which a judicial element begins to creep into the process of arimini- <ai«. 
^ration. The procedure in such cases should, we suggest, he left 
for settlement hy the Minister according to the spirit of our recoru- 
mendiilirjn, which ive think we have for all practical purposed suffi- 
ciently defined in the foregoing paragraphs, 

A quotation from Lord Sumner. 

IS. .Before we leave the subject of the procedure to be followed 
in the administration of Ministerial justice we desire to quote in 
txUnxa ■seine observations made by Jjord Justice Hamilton (now 
Lord Siniiner) ill bis judgment in Rexv, I^ocal Government Board, 

Ex ports Arlidge,"* to which we have already referred : — 

"If it was onr function to advise the Local Government Board Durability 
as to its procedure generally, or to criticise the procedure actually far up: Ft 
adopted -is such, I should for my part suggest that the more open vr&eedurt, 
the procedure is the better. By all means let both the appellant 
and the Local Authority see the inspector's reports; a discreet 
and careful officer is not Idvety to offend, and if, in spite of discretion 
Mid care, he is harassed by notions for libel he may well be defended 
and indemnified by his- Deportment. By all means let the appellant, 
and the Local Authority too, if it wishes, see and address the judge, 
il is all in his day's work. By all means let the appellant have the 
last word and as many of them in reason as he likes. Time spent 
iik removing a grievance or in avoiding the sense of it, is time well 
spent, and the Board's officiate will, like good judges, amplify their 
jurisdiction by rooting it in the public confidence." 

The learned judge was speaking strictly with reference to u par- 
ticular fortn of appeal to the Local Government Board under the 
Housing, Town Planning, cte. Act, 19Q9- 1 ™ Wo recognise that the 
public interest and the exigencies of administration may prevent 
the literal application of his words to all judicial and quasi- judicial 
proceedings before Ministers and to all judicial proceed i tigs before 
.Ministerial Tribunals; but we accept their spirit and commend them 
to the notice of all who are charged with tbe duty of dispensing 
Ministerial justice. 



-"■ [1&14] I KB. 160 at 20&-4. 
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Right Ol appeal on points of iaw. 

16. In our opinion the maintenance of th-e rule of law demand* 
that n putty aggrieved by the judicial decision of a Minister or 

Ministerial Tribunal should have a right of appeal from that 
decision to Use- High Court on any point of law. In mutters which 
really pertain to administration, jurisdiction is often appropriately 
assigned to Ministers or Ministerial Tribunals rather than to the 
ordinary Courts of Law, but We see Ho justification for sheltering 
thein from lie Courts of Law in so far as the exercise of their 
jurisdiction involves a judicial decision ; and we are of opinion 
that to confer such immunity upon them is contrary to the consti- 
tutional principle underlying the* rule of law. 

It is, in our opinion, of great practical importance that a uniform 
and simple procedure should be established for al] such appeal, 
In general 

(a) the time within which appeals may be brought should be 

strictly limited; 

(b) the appeals should be determined in a summary manner; 

(c) the appeal should ho to a single judge of iho High Court. 

and the question of appropriating particular judges for 
such cases (on the lines of the Commercial Court ami 
Tevenue cases) should be cO u side red ; 

Crf) the decision of the High Court on an appeal should be 
final, 

But we recognise that there may occasionally |>c legal questions 
of unusual importance, and for these we would give the Hi^h 
Court and the Court of Appeal power to give leave to appeal 
further. 
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Appeals on questions of fact. 

17- "While we are of opinion that there should be an absolute 
and universal right of appeal to the High Court ori any point nf 
law from the judicial decision of a Minister or a Ministerial Tri- 
bunal, Tve are satisfied that there should as a rule be^no appenl 
to any Court of Law on issues of frtet. We recognise, however, 
that very exceptionally it may be desirable that the statute con- 
ferring the powers of adjudication on the Minister or Miiiisterid 
Tribunal should provide for an appeal on issues of fact io a specially 
constituted Appeal Tribunal Such an .Appeal Tribunal might, we 
would suggest, consist of three persons, of whom one should be a 
barrister or solicitor of not less than seven years* standi ng n who 
would be the chairman of the Tribunal. The "Lord Chancellor 
should appoint or concur in the appointment of its members. anJ 
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also be empowered to make regulations with respect to the pro- 
cedure of such, an A-ppeal Tribunal and especially to provide by 

hie regulations for the spEedy determination of appeals."* 

We are definitely opposed to ai*y right of appeal from ail 
othiiiniHtrativB decision whether it contains a judicial clement 
cir not. 
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Judicial Decisions ; distinction between Ministers and Ministerial 

Tribunals. 

IB. Without modifying the view already expressed that the 
presumption should always he in, favour of using the ordinary Courts, 
we are of opinion that where Parliament is satisfied that certain 
judicial issues arising out of the administrative work of a Depart- 
ment are not suitable for decision by the ordinary Courts , Parliament 
should, in the absence of any exceptional reason for referring them to 
tlie decision of the Minister himself, provide for their reference to 
mi independent person or persons, not being an officer or officers of 
the Department concerned r =IT If such issues are likely to arise 
with any frequency in any class of case it might be weU 
(or Parliament to constitute a permanent specialised Tribunal to 
deal with cases of that class, The decisions of any such Tribunal, 
whether permanent or appointed ad fcoc, should be independent of 
[lie Minister ; but we see no reason for disturbing the existing 
[iractice of appointment by the Miniyter, except that in the case 
of the more important appointments we think the Lord Chancellor 
should be consulted. 

Section 16 of the Import Duties Act, X93 , 2,"' t|1 which provides for 
ihe settlement by arbitration of any dispute as to the value of goods 
subjected to duty, affords an interesting illustration of the present 
attitude of Parliament to the subject of judicial decisions upon 
( mentions arising out of the administration of a taxing statute. The 
dispute is referred to n single referee: that referee is appointed by 
Lhe Lord Chancellor ; all officials of Guvernment Departments are 
disqualified for the office ; and no appeal on fact or law is allowed. 
We thus have recognition by Parliament of the need of a special 
tribunal which will become specially experienced in the technique 
(if ihe subject assigned to its* jurisdiction ; of the importance of quick 

:f * The iji'orisioiis of tha Schedule to the "War Pensions (Administrative Pro- 
visions) Act, IDh) {& & 10 Gso. o t *. 53), winch regulate tha constitu- 
tion, jurisdiction nud [irocedure of Pension Appeal Tribunals might he 
adapted, 

" : Sue also above paragraph 10, at page 37. 

:"i ->■} Q eo ^ c g (described in Section II, paragraph S, ;it page 33). A 
similar prOri&LGH will bo foil (id ill llio Sfl I tjjua rdi ng of Industries Act, 
1021 (11 and 12 Qm. 5, c. 47), the Abnormal l])ifiL>rfcatLoiia. (Customs 
Duties) Art, 1931 (23 Geo. 3, c. 1), and the Horticultural Products; 
(Emergency Cuatoow Duties} Act, 1831 (2i> «ce, 5, c. 3), all of nHiich 
,\\[r. are also referred to in that paragraph. 
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finality-: and of the absolute independence of the tribunal "from the 
Executive, 
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Inexpediency of establishing a system of administrative law. 

IS. Mr. W. A. Eobson has put before us detailed proposals for 
the establishment of a system of administrative Courts and admin- 
istrative Law in dependent of Ministers as the best remedy for 
the defects of the existing system to which otu 1 terms of reference 
are directed. We have considered their expediency, but interest sag 
as they ;i(Q, we canuot ruconunend their adoption ; in our view they 
are inconsistent with the sovereignty of Parliament and the 
supremacy of the Law, 

Under the existing system Ministers ate subject in the exercise 
of judicial and quasi-judicial functions to the supervisory juris- 
diction, and we propose that in future in the exercise of their 
judicial functions they should also be subject to the appellate juris- 
diction of the High Court; while on questions of policy a Minister 
in the exercise of his quasi-judicial functions will remain subject lo 
control by Parliament and to the influence of public opinion with 
which he is in dail^ 1 contact and to which he is highly sensitive. 

A regularised system of administrative Courts and administrative 
L&w T such as Mr, Itobson proposes, would involve the abolition oi 
both the supervisory and the appellate jurisdiction of the High 
Court in matters pertaining to administration ; and we believe that 
it would result in the withdrawal to a great extent of those 
judicial activities, which are inseparable from administration, from 
the influence of public opinion. 

We, therefore, without hesitation advise against its adoption. 

The Lord Chief Justice has himself expressed the opinion in 
Chapter III of ?i The New Despotism *'* r ' that " droit adminis- 
trate " is completely opposed to the first principles of our 
Constitution. 

The truth of this observation is clearly illustrated by th& history 
of the system of administrative Law existing in modern France. 

Before the French Revolution the " ParUtnents ", which were 

primarily courts of justice, were also administrative bodies, wbilr 
the Royal " Intendants '-*, who governed the Provinces, exercised 
judicial functions. In 1790 the Constituent Assembly, eager lu 
destroy all traces of absolutism, created a new Constitution whicli 
was based ou the separation of the legislative, executive and 
judicial powers in the State. One of the consequences of the sepa- 
ration was that while the Courts were made wholly independent of 
the Administration, the Administration was made wholly inde- 
pendent of the Courts This administrative independence gavi' 
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rise to much dii&atief fiction and it vfos to allay tbi& dissatisfaction 
ihftt NapoleoD gave- Hie right of recourse to the " Qonscil i'j&tat " 
n the case of alleged irregularities on the part of the administra- 
licm. A few years later he established a special committer; of tile 
H Consail d'Etat " t called the " GomitS du ConUntieux ", for the 
liurpose of bearing the complaints and tendering a<Wfce to the 
i Itn-errmiGnt-, Tin: complainants were allowed the privilege of 
l>cing represented by officials specially appointed for the purpose 
i>.tid known as " Avoeats au Cornell ". In l&Sl, after the second 
:';ill of the Bourbons, ;m oral hearing was granted, and in 1849, 
L1 £tcr the final collapse of the monarchy, the ,l Commission dit 
['.(mUtiticuas ", as it \vas now culled, was permitted to give judg- 
ments instead of merely tendering advice. The system thus 
Established has flourished ever since — alike under the Second 
Empire and under the Third Republic."" 

It is obvious that this system is wholly inapplicable in the United 
Kingdom with its flexible unwritten Constitution under which there 
'-: ny clear-cat separation of powers and the administration is subject 
k> the almost daily supervision of the Courts of Law, as every 
reader of the daily law reports in " The Times " newspaper knows. 

The question was discussed by Professor Dicey in an article 
Limitl&d ,r The Development of Administrative Law in England " 
in tbo Law Quarterly Review for April, 1915 - a '° His conclusion 
was that although modern legislation had conferred upon the 
Cabinet, or upon servants of llie Crown who might be influenced 
or guided by the Cabinet, a considerable amount of judicial or quasi- 
judicial authority, the fact that the ordinary Law Courts could deal 
with any actual and probable bleach of the law committed by any 
serif ant of the Crown still preserved that role of law which was 
;;ita! to the existence oE true droit admimttratif."' In our opinion 
Professor Dicey 's conclusion is no less true to-day than it was in 
1015. 

But continental jurists who support the system oE administra- Protection 

tive law as it prevails, generally in Europe — for instance in France 9 t tlie 
z _ : svbt&t, 

*" The question whether n given cuSc, or u point arising in a given e&3& h 
fulls within the. jurisdiction of the Judicial Courts or of the Council 
d'tilat has since 1872 beta decided bv tlie T'rttundl Jit Confl.it whicE 
eon tains members draivu in equal numbers from the Canatil A' Etui :i »d 
from the Owr dt Causation, the highest judicial Court in Franc?. 
Sae " tha Law oi the Co oitttu tion " by A. V. Dicey Eighth edition, 
1915), pugGS XL1V to XIJ? and 860-861. 

"* Vol, XXXI, p. 143, 

JM ConipurB *' The- Law of tha Constitution, 1 " by A. V. Dicey ( eight]! iMl.tLon. 
151-5), page XLYTJ : — " The slightly increasing likeness between tlio 
official law of England and tlia droit ad mi >M~ jt™ tif of Franco must not 
conceal the Fact that droit aiiminiiiratif still contains ideas foreign 
to English convictions with regard to tlie rule of iiw and especially 
with rag""! to the su,pronia*y of too ordinary X,aw Court*." 
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— protest strongly ugaiimt the claim that the rule of Law an 
practised in Iingland gives the subjects of the King a perfect pro- 
tection of their legal rights; indeed, they urge tha-t in practice th;u 
protectiou is not as good as that afforded by the " droit adiniim- 
tratif " of the Continent. 

It must be admitted that the French byBteni does give protection 
to the Freacb subject against the arbitrary nets of the public seivioc, 
as is lucidly shewn by that distinguished French lawyer, JI. Houfy 
Bci-theloitry, in a recent article " sur lea pratiques administrative* 
nnglo-suxouncs comparOca ;tu droit. adminislratif franflaifl.* 1 *" 

We are ijouitd also to confess that Continental critics ale justified 
in their contention that under the rule of law in Jingland the remedy 
of the subject against the Executive Government is lesa complete 
than the remedy of subject aguinst subjtfct. This branch of the. 
argument in favour of eslablisMiig a system of administrative Lmw 
in Jijhghiud fails outside the scope, of our reference, but since we 
are reporting,' against the establishment of such a system we think 
we should not be doing our duty if we were to ignore it altogether. 
The main defects in the sahject's remedies against the Executive 
Government are : — 

(a) That owing to the peculiar procedure in cases in which 
the Crown ia litigant the subject is to eome extent placed at u 
disadvantage ; 

(6) That there is no effective remedy against .the Crown in 
the County Court : 

(e) That the Crown ia not liable- to be sued in tort. 

In 1931 the whole position of the Crown as litigant was referred 
by Lord Birkenhead (then Lord Chancellor) to a Committee pre- 
sided over by Sir Gordon (now Lord) He wart, the preseut Lord 
Chief Justice, then Attorney General. 

In 1924, before the Committee were, able to bring to a con- 
clusion their necessarily prolonged enquiries, Lord HaJdane (then 
Lord Chancellor} i-erruested them to prepare a Bill "on the 
assumption that it was both desirable and feasible io remedy the^e 
defects," 

The Committee reported ia 1927 and submitted a draft pi\\ 
prepared by them in accordance with Lord Haldina'a Minute."* 1 

While it is no part of our duty to make any recommendation as 
to the expediency of passing such a Bill into law, we think that it 
is only right that we should point out that there is this lacuna in 
the rule of law, which will still remain even if our recommendation? 
are wholly carried out, arid that the passing of such a Bill would 

fill the lacuna. ^_^ 

*■■* Bulletin Meusuel de Ift Soci^te 1 de Legislation G&TO!>iT4e Nob-. 1-8— AttiE 
Juinj 1331. "W T e am inducted to thia article for t-liE Mstorieal resume 
at thci ccmiineii cement of thia paragraph] 
«' Cma. 2542. 
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judicial proceedings before Ministers arid Ministerial Tribunals and 
the Law of Libel mid Slander. 

20. It is in English Jaw an incidental attribute of judicial pro- 
ceedings that defamatory statements made in their conreo cannot 
be made the subject of an action for libel or blander. This protec- 
tion is known as the rule of " absolute privilege." It appEies 
u-herever the proceeding is stnetry judicial - and the Court is per- 
toriTltng strictly judicial functions. 11 * The rule has been held to 
;spp[y to a Coroner's Court, a Military Court of Enquiry, an Eccle- 
siastic Commission under the Pluralities Acts and the Disciplinary 
Committee of the Incorrxn-uted Law Society. B-ut tlieie are deii- 
nile limits within which the decisions of the Courts have restricted 
the immunity so conferred and the line of I imitation is not always 
easy to trace.'" 

We do not conceive it to he within our terms of reference to in- 
vestigate this legal borderland or to attempt to codify the law on 
the subject, Nor do we think it within those terms to make any 
recommendations for legislation thereon in connection with the judi- 
cial and quasi-judicial decisions which are the subject of this section 
of our report. But Te have thought it right to draw attention to 
the question in view of the grounds of public policy upon which 
the protection is founded. 

Summary. 

fll. We have now surveyed the field of judicial and quasi- judicial 
decisions by Ministers and of judicial decisions by Ministerial 
Tribunals, and it only remains to summarise our conclusions and 
re commendations. 

We assume the fundamental necessity of not only maintaining 
but strengthening the supremacy of the Law, We recognise that 
this involves the equal subjection of all classes to regulaT Law 

*" Sec FrhWJr on to* Law of Lilisl and Slander (1935, flth Edition), u. 137, 
For a, clear mitt compendious statemuut at the law on the subject anil 
reference to the decision! mentioned in paragraph 20. 

=«7fi OcUiitj v. Ifimnj Wh ireiray i Co. [1687] 2 K-H- 3"S, Mr, Justice 
Harritig* laid it down that the Conrt of Hefertes merely dtieliarited 
administrative duties which _need not bo performed in Court, although 
in respect of them it was necessary to bring to hear n. judicial mind. 
It was an notion of like! and tho deFenpe of absolute privilege, 
was urjrlnitl, That depended, in view of the facta upon which, 
llio alrfiome-nt proceeded, on ivhothcr tiiu i*fOc*<Kh"H3 liftlfiiffl the 
Court of liofereas were, bo ttrictly judicial in character -as 
r .;j make the occasion one of absolute privilege -with its 
consequence of immunity from liability to y11 Action fur libel 
or slander in IVHpeet of a stntoiucnt made in the -eonrao of the. pro- 
cocdfuttt even nltiiottfll'i malicious. He held that they irtM Bet. It 
would seem thdt in describing t]iO duties of the Court of Referees As 
" administrative >J tho- [earned Jfndgu was using the word loosely Us 
ijK-jminp; " not purely judicial," for the purpose of disti iignisLing 
the functions of such a departmental tribunal from those of a Court 
in the I'll!.! sense. 



F a n rfa- 
atf.llfctl 

maintain- 
ing the rrtff 
of Law. 



xu 



Leg ishi 1 10 n 
eaf.fi (« r/i ii jj 

judicial 

tlcciiiatta 
from the 
Courts 

Tcuardi'd as 

Instance* 
t>f iim. 



judicial and 
quasi- 



administered by the ordinary Courts of Law and .that such authority 
in the- Judicial as in the legislative sphere as Parliament rimy judge 
expedient to concede to the Executive must be consistent with 
that subjection. We are, therefore, unanimously of opinion that 
no considerations of ad mini strati ve convenience, or executive 
efficiency, should be allowed to weaken the control of the CourEs, 
and that no obstacle should be placed by Parliament in the my 
of the subject's unimpeded access to them, 

We j therefore, take the view that all legislation which excludes 
putely judicial decisions from tiie jurisdiction of the Courts of Lsaw, 
and entrusts them exclusively to tribunals which it deems to be 
specially qualified to determine them should bo definitely regarded 
as exceptional; and that the introduction of any such legislative 
proposals should be jealously scrutinised by Parliament. 

In .the past Parliament has thought fit on various occasions to 
take4he exceptional course : it is no part of our duty to pronounce 
judgment on individual statutes and we do not therefore express 
any opinion on those instances. We have for example drawn 
attention to the great measure of power which Parliament in the 
middle ol the la at century conferred on the General Medical Co until 
to discipline- the medical profession; as we have already ■ ■ . id, litis 
particular matter is outside our terms of reference, and we refrain 
therefore from any comment on so extreme an instance of the 
exclusion of justiciable issues from the jurisdiction of His Majesty' h 
judges. We again mention it merely for the purpose of showing 
that it is not only within the sphere of the centra! administration 
of the State Chat legislation has been (passed with this trend. 

It is hardly necessary to observe that Ministers and Ministerial 
Tribunals — so far as the United Kingdom is concerned — enjoy no 
powers of judicial decision except those conferred on them by Act 
of Parliament. 

Our terms of reference distinguish between those powers which 
are purely judicial nml those which are quasi- judicial only. Both 
involve a dispute between parties, the presentation by the -parties 
of their case, and the ascertainment of the facts underlying the 
dispute by means of evidence adduced by the parties themselves. 
But a judicial decision is one winch must be based on the appli- 
cation of the law of the land to the facts so ascertained ; whereas 
in the nature of things that can never be the basis of a quasi- judicial 
decision. For &■ quasi- judicial decision involves considerations of 
public policy, and in the last resort the decision is not a decision 
as to the respective legutl rights and obligations of- the parties, but 
a decision a3 to what it is in, the public interest to do. The dis- 
tinction is well illustrated by two instances which we have quoted 
of the powers and duties of the Board of Education under \ha 
Education Act, 3,921 - a "* Under Section 19 it is the duty of the 
Boatd of Education to determine in ease of dispute whether a school 
is necessary or not. That question clearly cannot be determined 
'"* 11 & 13 Geo. Cj o. 61, 
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by any application of the taw of the land, to the. ascertained facte. 
When all the facts have been ascertained and the contentions of the 
disputants hive been appreciated, the question ia the last resort 
is a question ol public policy. Or* the other hand, if a question 
ririsCs under Section 29 between thg local education authority and 
[liti managers of a school not provided by the authority us to 
whether the authority is discharging its duty under the section to 
maintain the school and keep it efficient, the decision of that 
([lLcstton which the Board is obliged by sub -section (9) of the 
Section to take in a strictly judicial decision, namely whether on 
line true view of the facta the authority is obeying the law or not. 

We have eKpresscd the opinion that quasi-judicial decisions fall ?"""* 
properly within the province of executive Ministers, who ate respon- Jf^f""^ 
sible for policy and should control, direct and administer it, and 
(hat such decisions should not ordinarily be assigned to any tribunal 
other than the Minister. But we have also expressed the opinion 
that they should be inspired by the spirit and governed by the 
methods of justice \ and that the procedure should be accompanied 
L»y as much publicity as may bc. 

As regards judicial decisions we have expressed tbq opinion thftfc Judicial 
it is only for exceptional reasons that they should be assigned by AfXiili ° ns ' 
Parliament to ^Ministers or Ministerial Tribunals. 

When they are so assigned, we are of opinion that they should 
seldom, if ever, be entrusted by Parliament to the Minister him- 
self, and that a specialised Tribunal should bo created for the pur- 
pose of exercising the judicial powers if there is no existing Tribunal 
c-n which they can be conveniently conferred. 

We. recognise that there are exceptional cases in which well con- 
sidered reasons, of practical convenience may justify the statutory 
grant of judicial power to Ministerial Tribunals; that no a priori 
rule can be laid down for distinguishing between one case and 
another; and that the decision of Parliament must be based on a 
consideration of all the circumstances of the particular plan of 
legislation before it. 

Our conclusion on the whole matter is that there is nothing (itntrdi 
radically wrong about the existing practice of Parliament in per- conclusion. 
mittiag the exercise of judicial and quasi- judicial powers by 
Ministers and of judicial power by Ministerial Tribunals, but that 
the practice is capable of abuse, that dangers are incidental to it 
if not guarded against, and that certain safeguards are essential if 
(he rule of law ancl the liberty of the subject are to be maintained. 



Recommendatioas ia regard to judicial and quasi judicial 

decisions. 

22. We, therefore, make the following specific recommenda- jwieiu! 

tiofls '. — decisions 

I. Judicial, as distinct from qua si-judicial, functions should J"™"?"- 

normally be entrusted to the ordinary Courts of Law, and their J^ ^^ 
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assignment by Parliament to a Minister or Ministerial Tribunal 
should be regarded as exceptional and requiring justification in each 
ease. 

II, Where Parliament considers it necessary to depart from th. 
normal courae, it should entrust the judicial functions involved 
in the legislation to a Ministerial Tribunal rather than to the 
Minister personally. The appointment of such a tribunal may be 
left to the Minister, but the tribunal should be independent of faint 
in the exercise, of their functions. Tit regard to tbo mens impurtani 
jurisdictions so set up. the Lord Chancellor should he consulted 
before appointments are made, 

Assignment to a Ministerial Tribunal rather than to tlie Minister 
would clearly be right in any case where it appears likely thai 
the Minister (in which word we include any officer of the Depart- 
ment acting under his ordersl would be likely to be precluded from 
acting as a judge by the kind of Departmental " interest ,h described 
in paragraph 8- 

Judicial functions should not be entrusted to the Minister per- 
sonally unless there is some very special and exceptional reason for 
that course and. even in that event not where there is " interest h ' 
of the kind last-mentioned. 

III. Quasi-judicial decisions fall naturally to Ministers themselves; 
and not to Courts of Latr or Ministerial Tribunals. But in ant 
exceptional ease in which it appears probable that a Minister may 
be disqualified by an " interest " of the kind Last-mentioned front 
discharging impartially tins judicial functions involved in the quasi- 
judicial decision j Pari lament should consider the desirability ol 
dividing the decision and entrusting the judicial functions to a 
Ministerial Tribunal whose adjudication would be binding on the 
Minister when in Ilia discretion he completes the quasi-judicial 
decision by administrative action, 

TV. Before the decision is given, whether it he judicial or quasi- 
judicial, each of the parties to a dispute should be given the oppor- 
tunity of stilting bis case (not necessarily orally) and also of know- 
ing the case which he has to meet and of answering it If he can, 

V, Every Minister exercising a judicial or quasi-judicial function 
and every Ministerial Tribunal exercising a -judicial function should 
give the decision in the form of a reasoned document. 

This document should be available to the parties. Where the 
decision is purely judicial, it should take the form of a judgment; 
but where it is quasi-judicial, the specimen letters convening de- 
cisions of the Minister of Health seem to us to be suitable for thek 
purpose and as a precedent they might be generally used. 

The practice of the Ministry of Health in publishing epitomes oi 
leading cases for public guidance should he generally adopted, 

VI. In any ease in which a statutory public inquiry is held in 
connection with the exercise of judicial or quasi-judicial functions 
by Ministers, the report made by the person holding the inquiry 
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r! 101 1 Id be published ; and only the mast exceptional circumstance a 
und the strongest reasons of public policy should be held to justify 
:i departure from this rule. 

YIT. — (a) The jurisdiction of the JTigll Court of Justice to 
oomjie! Ministers and Ministerial Ti-ilsnn a Ijs to keep within their 
powers atld to " hear and determine according to law ", i.e., to 
exercise their judicial unci quasi-judicial powers in good faith find 
uninfluenced by extraneous and irrelevant considerations rind fairly 
and not arbitrarily, should be vigilantly maintained. 

lb) The existing procedure for invoking thia jurisdiction is not 
satisfactory and should be replaced by procedure more modem, 
more simple, and less expensive. 

"VIII. — {a} Any party aggrieved by the judicial decision of a 
Minister or Ministerial Tribunal should have an absolute right to 
anpenl to the High Court of Justice on any question of law; 

{It J A uniform and simple procedure should be established for 
nil such appeals. 

IX, As a matter of procedure the legal distinction between- an 
L-seess of jurisdiction for which certiorari is to-day the proper pro- 
ceeding and an error of law for which an appeal is appropriate is 
unimportant for the purpose we have in view : the new farm of 
procedure might well apply to both, and both might where con- 
venient he included in the same proceeding. For simplicity we 
speak of both, as an appeal. 

Such a procedure should especially provide ; — 

(1) that the time within which an appeal may be brought 

should be strictly limited ; 
(3) that the appeal should be determined in a summary 

manner ; 

(3) that the appeal should he heard by a single judge ; and 

(4) that his decision should, as a general rule, be final- 

X, There should, as a general rule, he ho appeal to any Court 

of Law from the decision of a Minister or a Ministerial Tribunal 
CD any issue of fact. 

Parliament may, however, think" in certain tjpea of legislation 
{as it did in regard to War Pensions) that there are likely to be 
exceptional cases, where some appeals on facts should be allowed. 
In those cases the appeal should be to an Appeal Tribunal consti- 
tuted by the Lord Chancellor and constating of three persona, J of 
whom one should be a barrister or solicitor of not less than seven 
years standing, who should be Chairman, 

The procedure ought to be expeditious and governed by suitable 
rules of procedure to be made by the Lord Chancellor or the Rule 

Uemmittee. 
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Adminit- XI, A system of administrative Law and administrative judges 

»$*&' ( '' e- ' tLT " llo S OL1B to tlie French system) should not be wtabiiBtod j 
Cwwr* b f* we fewre to record our opinion that, unless and until tht 

rretttdingii Crown Proceed ings Bil] or a similar measure tB passed into lftv». 
SHI there will still remain a gap in the structure of the ConstitulLmi. 

where the supremacy of the Law dots not prevail, even if all onrl 

recODi men dal ions are wholly carried out. 

■23. In conclusion we desire to ex proas our thanks to our Beere* 
taries. Mr, J, H. E. Woods, M.Y.O., of the Treasury occupied 
that post during most of the time when wo were collecting infer- 
niation and hearing evidence, and performed his duties with tod 
and success. In November, 1030, the Treasnty found it aeowsm 
to withdraw liim for other work in the Department, and hi 5. place 
was taken by Mr. W. R. Eraser, also of the Treasury, during tlia 
time of our deliberations and the drafting oJE our Report. Hyls -task. 
has been laborious and difficult, and we are greatly indebted to him 
for the valuable services -which he has rendered: to lis so ungnnK 
ingly. & " 

We have the honour to be, 
My Lord, 
Your Lordship's obedient servants, 

LESLIE SCOTT (Chairman), 
JOHN ANDERSON 

BRIDGE MAN 

E. LESLIE RUEGIN 

DQNPUGHHMQRB 

N, % WARREN WISHES 

ROGEIt GREGORY 

W, S. HOLDS WORTH * 

ELLIS HUME-WILLTAMS' 

HAROLD J. LASKT' 7 

R. RICHARDS 

CLAUD SCHUSTER 

GAVIN T. SIMONDS 

ELLEN WILKINSON 1 " 

JOHN J, WITHERS 

W. 11. ERASER (Secretary). 

17th March, 1032. 



" T See notes on pag*j 135 to 13B, 

*" Se* notes on paigas 13o and 133, 
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ANNEX I. 

lluuss PudOcatioK Act, 18D3 (5G & 57 Vict. P. 66)- 

\n Act far the Publication of Statutory li"''-; 

[Slsi DfttniisT, J&93-J 

fie it enacted by the Queen's most KsecUent Majesty, by and with the 
.idviw and tnnseut of the Lords Spiritual nod Temporal, ami Commons, in 
thLl present P*rl lament ttwclnbrod, and hy the authority of the same, us 
mlloHi'S i 

1 .— (1) At lcrist forty days before making any statulcpri.' rules l<i whieh 
[his section applies, notice of tho proposal to make, tho rules, and of the 
pile* where copSe* nf tho draft rules may be obtained, shall be published in 
:hc 5 . ■ ■ 1 1 cJ-. ■"! ■ Gazette. 

ii?) During those forty days any public body may obtain copies of such 
drift rata on payment of not exceeding threepence par folio, And any 
rtprewntfttiun* or suggestion* UAB> iti writing by a public body interested 
in the authority proposing to mahe the rules a-li all be taken into cousidera- 
[ion hy tiisit- authority beforu filially settling the rules; and on tbe aspiration. 
..f those forty days tho rules may bo ruado by the rule-making authority, 
either as originally drawn or as amended by Such authority, and e]>h.IT come 
into operation Forthwith or at Such tfmo as may be proscribed in tho 

illlfS. 

(3) Any enact moist which, provides that any statutory rults to which 
;!ii» section a tif.il it's shnll not come into operation for a specified period after 
.!lc.v ;vrC iiiade is hereby repealed, but this repeal shall net effect twctiOn 
shirty-seven of the Interpretation Act, IHSfJ. 

(4) Tho statutory Tules to which this section applies arc those nia<la in 
pursuance of an? Act nf Parliament whioh directs the statutory rules 
in ha laid laid before Parliament, but do ne-t include any statutory rulea if 
{he same or a draft thereof are required to b* laid beforo Parliament for 
any period he to re tho rules couio into operation, nnr do tliey include- rules 
made by the Local Government Hoard for England or Ireland, the Board of 
Trii.de, or the Revenue Departllteuts, Or by or for the purposes of tho Post 
Ofite; lier rule* made by tho Board of Agriculture under tho Contagious 
Diseases (Animals) Act, iSTSs, and the Acts amending the suinQ. 

i "j> The section shall not apply to Scotland. 

i !') In tho Cftse of any rales which it is proposed shall extend to Ireland, 
publication in the Dublin Gazette of the notice required by this section 
shall be requisite in addition to, or, if they extend to Ireland only, in lieu 
j.Fj publication in tho London Gazette. 

2. TV tie re a rule-making authority certifies that on account of urgency 
or any special reason any rule should come into immediate operation, it 
shall bo lawful for such authority to make any such rules to corae into 
operation forthwith as provisional rules, but such provisional rules shall 
ujily continue ' n f Qr ** until rules hare been matte in accordance with the 

foregoing; provisions of this Act. 

3, — H) AH statutory Tutee mudo after the thirty -first day of December 
nest after the passing of this Act shall forthwith after they are made he 
sent to the Queen's printer of Acts of ParlianiCul, and shall, in accordance, 
with regulation* made by the Treasury, nvith the concurrence of the TjuhI 
Chain cilnr and the Speaker of the House of Commons, be numbered, And 
(save as provided by the regulations) printed, and sold bj him. 

(.9) Any statutory rules may, without prajudicC to- any ether mode, of cita-- 
:i»:i, be eited by the number so given as abore mentioned and tab calendar 
y**r. 

(3) Where any statutory rules are required by any Act to be published 
or notified ill the London, Edinburgh, or Dublin Gasfstte, a notice- in the 
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GiMctta of the rules having been made, nnd of the place whore copies oi 

thorn can bo purchased, shall ho sufficient ceiajiliaiiOO with the said rcrjiitre- 

rneht, 

(4^ Bogulationa under tliis section rany provide for the different treatment 

of statutory rides which arc of itha nature of public Acta, and of these whicii 

are of thu nature of local and personal or private Acta l and may dotermiii... 

the classes of ca-ses in which the exercise oF a statutory power by an/ nilo- 

makj iij,; authority cortstitutcH or does not constitute tlie making of . 

.-■ :,in l:i! ■■■ rule within the meaning of tliis mocc lull , and may provide for 

I lie exemption from this section oF any such classes. 

it:) In the makmg of such regulations, each Government department cuii- 

carned shall ha consulted, and <ln* regard hud to the views of tli.ii: 

dopa rtmenfc, 

4. fn ihis Ant — 

" Statutory rulee " menus rules, regulations, or byelaws made mtduh 
any Act of 1'arliamcnt which (n> relate to any court in the United 
Kingdom, or to the procedure, practice, Cost*, or fees thoieiri, or tn 
any fees or matters applying generally throughout England, SeOtl&nrI, 
or Ireland; or (if) arc made by Her majesty in Council, the .Indicia! 
Committee, the Treasury, tho Lord Chancellor of Crcat Britain, «r 
the liord Lieutenant or the Lord Chancellor of Ireland, or a Secretary 
of State, fclwa Admiralty, Hi* Board of Trade, the Local GoverttDMbi 
Board for England or Ireland, the Chief Seeir^tari' for Itehind, Or auj- 
othcr Government DepartmC at. 

'' llulci'iiliiking authority ]> includes every authority authorised lo 
make any statutory rules. 

.1. This Act may tie cited us tha Pules Publication Aet, 1893, 

TflEASUEY HFjcrji.vno.NS or 1S9-1. 

HEcpL-trioNa made hy- tho TnB-iSUJtY with tho concurrence of the Lokii 
DBAVCeiUHk nH(l the SrtAHSa of "tho frotit of COMMONS in iiursuance 

of tlio Btti-FS Pcke.ic.'itIjOt; Act, 1S&3. 

■Whereas hy the IliiJcs Publication Act, 1S93j hereinafter referred to js 
" tiso Act," regulations are. a Ltthnriscd to be made hy the Treasury, with 
the. concurrence of the Lord Chancellor and the Speaker of the Holiso f>i 
Commons, for sneh purposes in i*l*tioa to Statatory Huks as are. therein 
i[niivticn*(l. 

New, therefore, "We, tho Lords CSommisisioners of Her Ifajesty's, Treasnry. 
in pursuance of the said Act, and. of all other powers In that .behalf, (Iq 
hcr«l)y, with the concurrence of the Lord Chancellor and of the Speaker 
of the House Of Commons, make the following rog.a] i) ti onn. : — 

1. Every exercise, of a statutory power by a rale-making authority, #hidi 
is of a ]«j;islntbv<! and not an e^LseutiTe character, shall be, lield to l)t n 
StJit-iitory Kule within section three of the .-\et a ad these regLulatieOLi. 

S. An exercise or a stututory power which is confirmed, only hv a mlc- 
in aking authority shall not he hald tt> be a, StatuttiTy Eulo T,-ithiii sectttin 
three of. tho Act or these regulations. 

S. ENeeiit as mentioned in Heaulaiton 2, tlio volumes of Statutory Ilttki 
and Ui^arsi puhlislicd by the Stationery Ofeee in 1830, IMI and J892 sIili!!; 
form a prnetieai guide for determisiing thosa escreises of statutory powrrs 
which sliouSd be treated fti statutory rules wtthil! aectien three of ibe Act 
ari-d these regululions. 

4. A distinction shall be drawn botwOen statutory rules which are (teneriil 
and thoae which lire local aud pftrsooaL 

5. The distinction shall follow, unless in ejcceptionnl circumstances, thiLi 
adopted hetweeu pubLic Acts and local and perse (ml Acts of Varlianicnt. 
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c>. All statutory rules Tvhon sent to the Quart's printer of Acts of Par. 
Li:L!iiunt, as required by the Act, shall ha numbered consecutively as nearly 
jj may bo in the order in which titty are. received liy the (iuecn 1 * printer, 
j!i,[ either with or without a second number for a particular clu^s of ruli's, 

7, 1'Jie main series of tm snl.ier.H ihalL be a separate aeries, for each cnlondaf 
war, but statutory rtilcs iitudo in December in uny year, mid received by 
■ha Quean's pTinter of AHs of Parliament within LI days alter the cn<V 
,n that year, may bo numbered with tha siiitutory ruL&t of that year and 
j::<;l titled in the annual volume -of that year. 

3, AD statutory rules shall be printed Aiwl sold unless, in the case of rules 
not required to be published in any Gazette, tho rulo-timkiiijc authority 
declare tltat it is mmeCOsSAry to print ntld Jicll thcin, and such declaration is 
::..it ku'erruled on a reference under Herniation 15. 

■:. Statutory rules similar to public general Acta shall he printed in an 
annual vdlumO, and that volume sliu.ll include a list of the statutory rule* 
n-hiclt an similar to Local and personal Acts, 

Vi. The rulo-malnnE authority, in Bonding any statutory rule to tlie 
Queen's printer of Acts of Parliament, shall state -whether they consider 
<!io nito to be general or local and personal, alio that statement snail be 
iollnwed unless- overruled on a reference under Ileguiaticn IS, 

11. In tbo annual volume af statutory rules tbo general rules shall bo 
[lublusbed ill A classified form, as in tho volumes mcutioned isbove in Regula- 
tion 8 which bare been hitherto pu bl ishetl . 

12. Modulations and, 8 shall apply to temporary statutory rules, but if 
iliey have caused to be in fcrea lit the tillia of the publication of the annual 
volume, or will so cease a short time afterwards,, they sliall not bo- included 
in that 'volume, unless t]]o rule-making authority inform the Queen's printer 
of .Acta of Parliament that they desire the mi to be SO included. 

13. Tho Treasury, with the concurrence oF the Lord Ghancollor and tho 
5[30rtker of iho House of Commons, may direct tbo exclusion from publicu- 
t-ion. at length in nuy annual volume, of Uny rules which it seems to them 
n ti access wy so to publish by reason of their animal or other periodical 
nmetralj as, for instance, the militia rCfiolafions, tho volunteer regulations, 
or the education code, 

1-1, Any statutory rule or class of statutory rules which, on the applica- 
tion of tbo rute-makiuE Authority, may be determined by the- Treasury, inch 
the concurrence of the Lord CliAUCcllOr and the Speaker of the House of 
Commons, to bo confidential, shall be esemnted from section three of the Act 
ami from these regulations. 

15. Any question tvbich arises under Regulation 3 As to the priiit-inp; and 
■mle of statutory rules, or tinder Regulation 10 as to statutory rules being 
general or local and personal, or which arises on the Application or inter- 
[i relation of Ihase regulations, ahull bo referred to the Treasury, And deter- 
mined by ilicm H-ith the ooneur] , enoe of the liord Chancellor an<l tho 
Sjipitker of the, House or' CunitiLons. 

E. E. CxnsTiys, 
IV. NtoAiiTiiua, 
(Couimissioners of Her llnjesty's 1? reiisurj 1 ) , 

1 coccurj 

Hk"scitet,l, C, 

I concur, 

AifruoTt W, Fkkt., 

Speaker. 
•Ah Aufjust, IWi- 
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TiusAHEjnv CincnMJi of 35rn Novemiirh, 1921, 

No. 13JT., 
Treasury Chamber*, 
STith November, 1921. 

StATOtOhY RuXbB jjfn i )■. | . ;.■, : |';f, ,■!■[, ■: i- 

But, 

1, Tho Lordn Comittissioncra of His Majesty's Treasury hl\a bud under 
Consideration cases in winch complaint has boon made of delay in the suppi> 
to the public of copies of draft statutory ruloH am! orders which beoonia 
Operative within a certain period after presentation to ParliaiuuMt, or 
after publication of a notice in the Official Gazette. Inasmuch as such 
delay curtails tho time .within which interested parties have the right to 
submit objections, to the orders it should clearly bo reduced to "the oarTOFCtt 
pousiblo limits, 

2, As regards draft orders which are issned to tho public in printed 
form My Lords see uo reason why co]ilos should not he placed on s;l : " 
u-itllin tho period (normally 2A hours) required by tho Stationery Oi'i^o to 
print olf cojiies from the correcttil rirooF; nli that is required to Mann 
tbis being (1) that the order (3 not presented or notified in the Gaisil? 
u : j til it IS aut-Ually Sot up in proof and randy for pnreSj urtd (2) that ; 
.:■■■■ ■--■ -= copy is sent to the Stationery Office simultaneously with presentation 
ii r notification, I n to request that if this arr;iup.emen t is tint alrefldj 
in Operation in your Department Steps may be taken t* put it into fore* 
forthwith-, 

3, The foregoing does not apply to cases in which, on grounds of cconc-n._- : , 
the draft order is not issued in printed form but, Is duplicated in ills 
Department by cheaper processes; but I am to request that similar arrange- 
ments May be adopted in those ittn to secure that copies of the dr.M"; 
order ore available to tho public within 24 hours of presentation or- notify. 
tlon. 'rlio Stationery Olhro should be informed in all ench cases in onJor 

that they may be able ti> direct applicants where copies can bu obtuini.J, 
for nil probable needs. 

A. In this connection Their Lordships hnvO had under Consideration tht 
unnecessary expenditure of public nioney which arises in certain eases ffnra 
tin' reprinting in other forms of documents which have already been issued 
or tv ill in due course be issued SIS statutory rules ami orders, either in driHt 
or dim] form; cases harin;* been reported to Thorn of documents being $st 
up in typo and printed five times over, While it may not be possible in 
every case to restrict the issues of a document to the one (statutory rule 
and order) form, They think that Ibis should be regarded a*' the uormni 
courso and departure from it should only bo allosvod on exceptional gronu<;s. 
I am to request, therefore, that directions may be given that all docume ■ :■ 
which »■ ill eventually he issued as statutory rules and orders should ''it 
Wt u[i in the standard form at fciiC outset and that as a general rule 
no variation bo made from this farm in subsequent issues except minor 
alterations of headings, &c. In particular siich rules should not he printed 
in the official Gazettes, A notice, in iho terms of Section a (.3} of the null's 
Publication Act, 1S03, being all that is required in such oases. These in- 
structions should he regarded as extending also to documents laid beT :; 
Parliament which have boeu or may eventually be issfued as statutory Tu!ra 
and orders, 

6, TVith n viow to iudicatinn; more clearly the esaet sign, ifiejiri.ee of <tot!i- 
menta of this character I am to request tliut the following detailed instruc- 
tions may be observed : — 

(a) Draft rules which Iiuto to bo laid before Pn rli Anient aheuld bear :" 
the head a note showing that before they become statutory "rules ami 
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orders they requiro confirmation by the resolution of both Hotisos ol 
Parliament nf Hint llivy are subject to disallowance as the case may ba- 
ft) Rules which are not operative until a preseril>ed period has 
expired After presemtation to Parliament should l»ear a. simitar note. 

(c> Every statutory rule and order in its final form should sboTV the 
dale of Its coming into operation and statutory rules superseding 
simitar " Provisional 1n Hulas sliould indicate either in the prcnmblo 
or in a. footnote tlio (lute on which the provisional rules came into force L 
f(?) " Provisional " rules should in nil case* bo superseded hy rules 
in final form as Early as possible, 

[c) Every rule or order Should contain b " Short Title " clause. 
■■ 'My Ler<ls arc aware that the foregoing instruction* may not be entirely 
upplk'nliie in certain special case* and rcfercnee ebotild bo Made tm any 
ittmutfuL point* to ths Official Editor of Statutory Hiitua and Orders (2, Har- 
court buildings, Temple, E.G.) who wilt, where necessary, communicate 
with this Department, 

I nm, 

Your obedient Servant, 

G. Th. Bjiilstow, 
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ANNES II. 

IilM oJ» " Henry VjII " Clausfj}, 

1. Local Government Act, ISeS {51 & 02 Vict., p. 41). 

Part VI. Transitory Provisions. 

General Provision bs io First Elections. 

Section 107, — [Casual vacsmrtf* at firtt elidums.'] 

Seotlou 106, — QjPoiFtfr iri lOrJaZ Cvuemmcnt Hoard to remedy defect?.. \ 

{1) If from any cause there is no returning olActr able to Act ill any 
county at the first election of n county council, or no register of electors 
properly mndo up, or no proper election takes place, or an election of an 
tns-iiillcieat nuns her of persons takes place, or liny difficulty arises as respects 
the holding of the first election of county councillors, or as to the first 
meeting of a provisional council, the Leoal Government Beard may by 
order appoint a returning officer or other officer, and do any matter or 
thing which appears to them necessary for ibe proper hoWing of the u>4t 
election, and for the proper holding of the first meeting of the provisional 
council, and may, if it appears to them necessary, direct a new election 
te be held, and fix the duties requisite for such new election, Any ehoIi 
order may modify the provisions of this Act so far as may appear to the 
Board necessary for tins proper holding of the first election und first meet- 
ing of the provisional council. 

(3) The Local Government Board on the application of a County council 
or provisional council may .within sjIk months after the day fixed for the 
First, election of the councillors of such council, from time to time, make 
such orders us appear to them necessary for bringing this Act into full 
operation as respects the coUneil so applying, and sudi orders may modify 
liny -enactment in this or any other Act, whether general or local aird 
personal, so far as may appear to the Board necessary for the said purposo, 

[Tteptaled by Statute Law Revisien Act, 1903 (6 Ed, 7, c, 45>),] 
MSQ7 B 
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2. Local Government Act, 18-94 (SB & 57 Vict., 6, 73). 
Patt V. Transitory Provisions. 
Section 7B, — [Firif clectinm ifl paritfi caiinsils.J 
Ejection 79- — [Firi( dee lions o/ puariiranj and diiiritt councils] 
Section 80. — [Power o/ tounty council to -remove di/fie u Iti es, ] 

(1) If Any difficulty arises with respect to tha htikLinj^ of the first parish 
menting of * rural parish, Or to the first •taction of parish Of district 
councillor!;, or of guardians, or of members, of the- local board of Woolwich. 
or Jiny vestry in tlio county of TfOndon, or of auditors in the county of 
London, or to the first meeting of a parish or district eOuneil, Or board of 
(jua rdi tins , Or such local board or vestry us ji foresaid, or if, from no election 
being held or an election ljciiig defective or otherwise, the First 1 1 n. f L h ] ) or 
district council, or board of guardians., or local beard or vestry has not 
boon properly constituted, or there aro no auditors under the Metropo! is 
Managanuit Acts, 1855 to 1890, or an insufficient number, property elected, 
tho county council may by order make any appointment or do any thing 
which appears to them necessary or OKpedient for the proper holding cf 
any sm'h first meeting or election and properly constituting tho parish or 
district council, board of guard i ana, local board, or vestry, or auditors, anil 
lliaj.', if it appears to thoni necessity, direct the holding of a meeting or 
election and fix the dates for any such meeting or election, but a parish 
Shah, notwithstanding any such failure to constitute the parish council lw 
deemed to ba a parish having a parish council within the mean inn of this 
Act, Ally such order may modify the provisions of this Act, and tho enact- 
ments applied by or rules framed under tills Act, and tho enactments 
Apniiod by or rules framed under this Act so far as may appear to the 
county council necessary or expedient for carrying tho order into ■ ■ fF<- : t . 

3, Metropolis Water *rt, 19QS (2 Edw, 7, g, ii). 

An Act for establishing a Water Board to manage the supply of '.vater 
within London and certain adjoining districts, for transferring to the Water 
Board the undertakings of the JteEropolttan Water Companies, and for 
other purposes connected therewith. 

Section 40.— [OrHrani* deals wifft XYPrtsttory frciiriioji*.] 
Suction 61. — [Powdr of Local G<m«rnrii#)(t Pwird i<? vemoiK dij^cjcliies.] 

(1) If any difficulty arises with resjjeot to tlie establishment of the Water 
Hoard or to the appointment of the first inomburs thereof or to the first 
mealing thereof, tho LoOnl Government Hoard may by order make any 
appointment or do anything which appears to them to be necessary or 
expedient for the proper eJitahlisbiaetit of the Watoi- lio;ird> and tIim 
[)H))icr holding of the first election and first meeting. 

(S) Any such ordor may llftodify tttC provisions of this Act, 90 fir as 
may appear to the Local Government Board necessary or expedient for 
carrying the order into effect. 

[Repealed by Statute Law Be vision, Act, 1937 (17 & IS Geo, V. c. 42).] 
4. National Insurance; Act, 1911 (1 & 2 Gftn. 5, c. SS). 

An Act to provide for insurance against loss of health and for the pre- 
vention and cure of sickness ami for insurance against unemployment, amS 
for purposes incidental thereto. 

Section 7B. — [Fewer to CMWW rfi/Tfctiltiea.] 

If any difficulty arises with respect to the constitution of Insurance 
Committees, or the advisory committee, or otherwise in bringing into 
.operation, this part of this Act, tho Imurane* Oom»it»ioi»n, with the 
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consent of the Treasury, may by order malt* nay appointment and* do 
any thing wit idi appears to tlmm necessary or expedient for tho ejt*biiflh- 
ruent of such committees or for bringing this Part of this Act into operation, 
;lihI my auch order may modify ike provision* of ttiia Act so far aji way 
appear necessary or expedient for carrying tho order into effect? Provided 
that tho Insurance, Commissioners dbfl.Il not excrci&O tho powors conferred 
by this. Suction after the 1st day of January, llll-l. 

[Ittltsaled hy National Health. Insurance Act, 1624 (14 & 15 <5«*. V. e. 33) 
S- 133, Set. 7,] 

5. Education (Scotland) Act, 1918 (8 & 9 Geo. 5. o. 48). 
Election & proceedings of Education Authorities, 

Section 22. — iQualifiiation e>J electors.] 

Section M.— [Votfrttf.] 

Section 2J, — [DumUWl 0/ feu cA err.] 

Section a*. — [ddtaiOTjr countifa tj» tdlM&fien »r«!,] 

Soction 2G. — [Power 9) ftepartititftt to aid in bringing Act in-to operation.'] 

'J'J.i: Deportment, on 1';,; n !>| ?1 i ;:: 1 1 Lii m of an education author ity may 
within IS months after tho first election of audi authority, from timo to 
time til nke such Ofikrs its appears to them necessary for bringing this 
Act. into full operation ns respects, tho authority so applying, and such 
older may modify any enactment in this or any other Act, whether general 
or local, so far as may Appear to the Department MoMUUry for the said 
pnrnose, 

6. Unemployment Insurance Act, 1920 (10 & 11 Geo. 5. C. 30). 
An Act to amend the lair in TOspeCfc of iusUraucO against unemployment 



'Temporary and Transitory Peowiiitiris. 
Section 4S. — [PoiEer (o remove difficulties.} 

If any difficulty arises with respect to tho constitution of special or 
supplcmcntary schemes or otherwise in any manner whatsoever in bringing 
this Act into operation, tin Minister, n'ith tho consent of tho Treasury, 
may by order d.0 any tiling which, appears to him necessary or expedient 
for the constitution of such schemes Or for otherwise bringing this Act 
into operation; and any Such order may modify tho provisions of this Act 
so far a* nmy appear necessary or expedient for carrying the order into 
eilcct : 

Provided that tha Minister shall not esarcise. the powers conferred by this 

£ u ft ion after one year from the commertcmont of this Act. 

[Jfrjjruied by Statute Lav,- Heriaion Act, 1927 (17 and 19 Geo. V, o. 43). j 

1. Widows,', Orphans', & Okl Age Contributory Pensions Act, 132:5, 
(15 & 10 Geo. S. c. 70.) 

An Act to make provision for pe.ns.ions. for widows, orphans, and persons 
between: the age* of 65 and 70, and for tie payment of contributions in 
respect thereof; and to amend the enactments relating; to health and 
unemployment insurance and old ago pensions. 

[.Veer ran j 25 to SO deal with Administrative P-rQmsiani.] 
Section 3fl. — [Pourer to rcmoue difficul ti 1 1 , ) 

IF in any respect any difficulty arises in bringing into operation tjliis Act, 
the .Minister, with the consent of tho Troasury, may by order do anything 
vrliich appears to be necessary or expedient for -bringing this. Act into 
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operation, and any such order may modify, the provisions of this Act 
so fur as may n.ppu4lr necessary or expedient for carrying the artlvr into 
effect. 

Provided tiihat the -poivers conferred by tills faction shall not be exercisMi 

after tho Slat December, ItKiG, 

fl. Tha Rating and Valuation Aet, 1925 (15 & t6 Geo. 5. c. Ml. 

An Act to simplify and a me nd tbc law with, respect to the making and 
to I lee tic u of rntes by tho eoiisolitiatLorL oi rales ;inii o^herivi^c, *o promote 
uniformity in the valuation of property for the, purpose of rates, to amend 
tha lair with respect to the valuation of maebirkery trnd eertain other 
classes of properties,, and for other purposes incidental to er connected 
with tho USA tiers aforesaid. 
Sections oiF-7fJ. — *[_AtisceUancou& Prculaj'ons.] 
Section 67. — [Forcer (o twhquc dtj0EctiJri» F ] 

(1) If any clilTicttlty arise*, in connection, with tho application of this 
Act to any exceptional area, or tlie- preparation of iht} first valuation list 
for ftnv aroa, or otherwise in bringing into operation any of tho provisions 
of this Act, the Minister nmj by orde* rtmof* the difficulty or constitute 
qny assessment committee, or deelaro any assessment committee to be 
duly const itutcdj or mil Lie any ;; ;>i mint ;::&.. t, or do any other thing, which 
appears to him necessary or espedieut far securing the due preparation 
of lh« list or for bringing tho said provisions into operation , and arty mich 
order may modify tfllo .provisions of this Act so far tu may appear to the 
Minister nSceasfiri - Or expedient for carrying; tho order into olfect : 

Provided that tho Minister shall not exercise the powers conferred by 
this Section after the Jlst March, 103&. 

(2) Every order made Under this section shall be laid before. both Houses 
of Pari iu men i forthwith, and if any Addj-cas is presented to His Majesty 
by either House of Parliament within the. next subsequent £8 days on 
which that House. has sat »ft*r any such Order is laid before it praying 
that the order may }\c. annulled it shall thenceforth he void, hut without 
prejudice to tho validity of anything previously dune thereunder or the 
making of a new order. 

[As to tha powers of the Minister of Health to remove difficulties, nee 
It. •/. 3£itt.i(flr i>t Health, E3£- P- Wortley Rural District Council (lij?j"i 
S KB. 220 J 

$. Local Covenvnenl 4tt, 1929 ft 8 & 20 Geo, 5, c. 17). . 

Ah Act to amend the. lan~ relating to the administration of yoor relioi', 
registration of births, death* and marriages, high. vara, town plansiirifi 
and local government; to extend the application of die itating ami Valua- 
tion (Apportionment) Act, l!Ji?S, to hereditaments in nhieh no persons 
lire OMptOfud; to grant complete or partial reliuf from rate* in the ease 
of hereditament. 1 ! to which that Act applies;, to discontinue certain grants 
from the Exchequer and pruvjde other grants in lieu thereof; and for 
purposes ■consequential on the matters aforesaid, 

Part VIII. General provisions. 
Bastion 130. — [F^wr to remove dijS?entties.] 

■ 13 If any difficulty arises in connection with the application of ilti* 
Act to any exceptional area, or in bringing into operation nny of the 
provisions of this Act, the Minister mny make surf] order for rfimovisift 
the difficulty us ho may judge to be necessary for that purpose, and any 
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3ucli Order may modify the provisions of this Act so far 6» may Appear 
to the iiinistar necessary for carrying the order into effect. 

Provided that the Minister shall nob userciso the powers conferred by 
this miction after tflio gist December, ISoU 

(2J Jlirery order matte under this section, shall como into operation upon 
the dhto specified therein in that, bohnlf, but gJia.ll be laid tafona Parlisuneeit 
aa soon us lid}' Ito nfter it is made, tiid shall oonso to have effect upon 
tho expiration, of a period of thruu mouths from the date upon ivIilcIi it came 
into operation, unless at some time before tho expiration of tlmt period 
it ha* boon approved by a Tebolution passed by Orteb iluttso ol Pari i iiinuut : 

Provided thutj ill reclioning nny such peried of three month* as a.fore- 
sitid, no account shall be taken of any time 1L11 :• .:■;.: which E'urMdnieiLt i-i 
dissolved or proroaued, or- during which bubli Houses nrn adjourned for mora 
ihan (our day a, 

[As to whether the Ordur of the Ministry of Health may b* remo¥c4 into 

the Hifih tJourt hy a writ of certiorari, -see It. V. Hustings Board of Hen [til 
(iSoo) 6 B. Ud S. 401 [ R. v. Woodbousu, 1006, 2 K.B. 501, and K r v. 
Minister of Health, ex Davis, 1033, 1 K..B. 019, and cases cited in tbo IS. and 
li. Digest, Vol. 1C, pp. -D3 et see.,] 



ANNEX 111. 

'J'llE StfMUHHKG OP I>TPTJ8T1HE9 { EXfcM PTION) No. 5 CftU-Blt, 1031, DATEli 

NoVtJIUtH 10, lQol, SLAUE BY THE TlLELltUKY l'MI£II SECTION 10 OF TUB 

FiJfUfOB Act, 1920 (10 & 17 C bo. 0. c. 32), 

[S.E. A O., W01 d No. OS*,] 

Whereas it is provided by sub-section f_o) of Section 10 of tho Fiunneo Aut, 
1920 (10 & 1" Geo, 5, c, 22) that tlMS Tl'easLiry may by Order exempt from 
the duty imposed by Section 1 of tin; Safeguarding (tl Industries Acb, 1921 
(11 ft 12 Ceo, 5, e. J 7) as amended by tlie Finance Act, 182*3, for such 
period as lnn>- be specified in tlio Order, ;my article in respect of which the 
Board of Trade are satisfied oa a representation made by a consumer of 
that Article that riiu article is not made in any part of His Majesty's 
Dominions in quantities which are substantial having regard to the coN- 

suifLptiyii of that article lor the time being, in the United Kingdom anil 
that there ia no reasonable probability tbat the article will within a. 
reasonable- period be made- in Hi? Majesty's Dominions in such, substantial 
Quantities : 

And whereas, by the Safeguarding of Industries (EsClilption) No, 2 
Order, 1930, a the Safes' uardinji of Industries (Exemption) No. Li Orfl:r. 
1990,* the Safeguard inc, of Industries (ExeiinJtiun) No-. 1 OhIim-, 19S1,= 
the S^h'^Liavdiii}* of itidnstriaa (Eseniptio]]) No. 3 Order, 1331,^ and the 
Safeguarding of Industries (E^eni(Htion) No. 3 Order, ID31 r * made by the 
Treasury the articles specified in the First Schedule to this Order n'erd int*r 
alia exempted IrorTi the duty i til posed ivy Section 1 of the Safeguard ing of 
Industries Act, 1E>21, a« amended by the Finance Act, l^-U, for a period 
ending on the 31st December, 1331- 

i:..: M'iiereas the. Hoard of Trade are satisfied ors representations Liy 
consumers of the articles specified ill tiie First rtnfS S*«ond Sebednlcs. to 

* S,H. &■ O. 1P3Q (N'o. 78$) p. loSfl. 

h S.n. & O. 1DSQ (No. S)K» p. 109QV 

■ S.H. it 0. 1931, No. 5a 

J S.l?, & O, 1981, No. 335. 

' S.H.AO. 10S1. No. 5*1, 
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this Order that tl^esd articles fl.ro not mndo in any part of HU fllalCity'H 
DominiouG in quantities- Mdiich uro substantial liming regard to the con. 
sumption of tucsa articles for the time being in the Lfnitod KiiijrrJuuL !:n<; 
that there id no reasonable- iirota,lii]itj r that theso articles will, within :t 
ronton ublu period bo nl&de in His Majesty's Dominions, in such substantial 
quantities: 

Nonr therefore Wa, the Lords Com uii&s Loners of Hia Majesty's Treasury, 
in pursuance of thy powera eflnfet'iod an V.s by the said Section 10 of till) 
Finance Act, IMo, and of all other powers ennbiisg Us in tliftt b«ba!f, hereby 
order d_i follows: — 

1, THef Order may bu citotl as the Safeguarding of Industries (Exemption) 
No, 5 Order, 1931. 

2, The articles rirtntioncd in the First Schedule to ibis Order «&&il eon- 

tinuo to be Exempt from the duty imposed by Section 1 of the Snfc=;uiJtrding 
of Industries Act, 1931, as amendedt by the Finance Act, 10SG, from tlie 
expiration of the period prescribed by tho Fii'O nbovo mentioned Orders 
until the 31«t day of December, lytfU, inclusive. 

3, Such of the articles mentioned in the Second Schedule to Uhis Order 
as lira not entered under tho Custoiea Acts before t3io 17t!i day of November, 
1931, Or which have not been removed from, n bounk-d wjjfdiouso tefore 
that data, tEiall nUo be exempt from the said duty until the 31sb day of 
December, IDU'j, inclusive, 

Luted this 10th day of November, 1051, 

GkOIcGe PESUT, 
I>. Eva.* Wuuce, 
Two of fcho Lords Contraissionara of 
His Majesty's Treasury. 



FlAaT SclIBDuXB. 

Acid fldininic; acid isohutyl ally I barbituric; acid oxalic; ocid propionic ; 

wnidopyrin (pyriiniidB-tt ; dimethylamidoantipyrino) ; ammonium pureli Lorate ; 
barbltone Veronal; maleual; malourca; acid diethyl barbituric ; diethyl- 

maloiiy!nrea; hypnogen; deba) j bromuml (dormigaue) ; butyl methyl adipnte; 
calcium gluconate {caIcin.™ glyconate) ; celti urn oxide } chinolino (quinoluie); 
ehinoaol; cocaine, crude; diul (ncitl (liallyl barbituric); dicyandioiriidc; 
didial (ethyl morphine dialiyl bnrbitu.ta.tc) ; diplae-uyl ; diplvenjl osidej. 
dysprosium oxide; elbou (oinnamoyl para oxy phenyl uHift) ; Erbium 
oiido; otliyloae bromide; eutodfll; europium oxide; ^ furfurolj 
gadolinium oxide; germanium oxida; glycol ethers; jpLaiaeol car- 
bonate (duo-tal); holmium oxide; hydroquinone; integrators (placimeter 
type; lit. lead acetate; lead totrnotbyl; 1 ■ | ■><■>: . : i = i ■ ■ ; lutecium oxide; 
mulfcury vapour rectifiers having mflrcury Cathodes; metaJdehydc ; 
methyl cycloLcxUnol methyl adipate; methyl sulphonal (diettivLsUl- 
phoncmethyLethylmetha.De; trional); methylene chloride; neodyinium oxide; 
nickel hydroxide; oxymcthyl paraoxyplsenyl bonaylamine methyl sul- 
phate; papaverine; phenacetin (ucefcparaphenetidiiie); phcaftBOuo (amti- 
pyrin*; phenyl (liHSCthylpyrflfcO-lo-nC; ntidigesin aTiOdyniuO; dinwthyl 
axyohiiiizin)] ph-enetid ine, pura-; phytid; pijitrft/,Liio (dietbylene- 
]•:■.;!.: ;;..■ : ik.-.j" : :::.n : ; planimeters; H. potassium chlorate.; potassium 
ObhybsnntliogOnnte (potasaiunl JtarltliOljOrxatoJ ; jvotassium gnaiaenl sul- 
;. I:, ii. l; . ■'.'.■..,; :.'.i ; H. potassium hydroxide [Ll. pctassiuiu caustic; 
R. potussiuui hydrute); It. potas&Luni pet-miiuganate; pcaseodyiuium 
oxide; pjramidon-veronal ; quinine ethyl-carbonate ; radium com- 
pounds; reior-ffin-B (re*6rcinol) ; Sdlol (phenyl sal Ley I ate); sfimarium 
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oxide; aecmclitnn compound*; sodium ethyl methyl butyl barbiturmto ; 
strontium carbonate; strontium nit rule; styracol ^guaiacol c lii hansati?) i 
milplionalj synthaliu; terbium wide, thulium O*idoj urea, (carbar- 
niiiiijlj vftiitulhim-^tHea compounds specially prepared fur ttw SS 
catfltysts for sulphuric acid manufacture; ytterbium oxiilo, yttrium aside . 



Dimethyl :- ■ i : | : : .!!.■■ 

KHiyl abietato. 

l'liotogravufo Screens {both rulings on one plate) exceeding 10 inches in 
icnjjtli. 



AM3JBX IV. 

JIuji9tejuai. Thfuus.HLA. 

1. Contributory Parisians (Erifliand and Wikt), 

The- only Xribuital for hearing appeals against decision^ of the ^Tinistor 
of I h;:: I ili in tlio panel y f Referees net up under Section 29 of the Widows', 
Orphans' and Old Age Contributory 1'ens.ions Act, lSJUo. 1 That -Section 
provides th At the Ro forces are to bo selected from * panel ap.poml*il under 
j-O^nlatiouji to he made liy tlw National Health I usU ranee. Joint Committee 
(Vl body constituted under Section ii of the National Health Insurance Act, 
192J, = A lid consisting of tho Minister of Health, thy Secretary for Scotland, 
the Jiinister of Labour for Northern Ireland, and a ptrHl a |*3ir>i n to-il by 
iho Minister of Health and having special knowledge and experience of 
national health insurance in Wales). The regulations made under Sections 
BO C 2 ) antl 3° (i> (W of tbo Aet of 1S3S aro ftR/andi O. 1023, Hfl, 4G0- The 
appointment of the panol is dealt with in Article. 3. XI 10 decision of tho 
Iteferea or Referees wbo deal with the case is final and conclusive., but 
li inter Section IB of the Arbitration Act, 1S&), J which is applied by the 
first schedule to the regulations, the Referee Or ReforOtts can bo required 
to state a. case for the opinion of flie Court on any question of law arising 
ill !h i! course of the reference. 

There. are at present 18 Referees TJCorkiiLf; under these regulations, of 
whom two are usually (jeswibed as the Senior RcforOcs and deal with cases 
involving important points of principle, Xhc regulations themselves make 
no provision for Senior Referees. 4ts such, and the Senior deforces do not 
act as, a court of appeal from the Junior, hut in order to preserve some 
measure of uniformity it has been found of great vnluo to have two Referees 
whose opinions aro recognised by the- remainder as carrying special weight. 

As already stated, the- appointments lie in the hauds of the National 
Health Insurance Joint Committee, hut when the systtm was sot up h it was 
felt- that the. selection of suitable persons was ;l matter of such importance, 
that tlio o0^3]*cratien of the Attorney-General was invited, and it has, from 
the outset been the invariable practice that Referees are appointed only on 
the nomination of the Attorney-General for the time Leine;, Xhc regulations 
do not provide for any particular term of office. Up to the present the 
work involved in deciding tho claims of widow* and others who became 
entitled at the inception either of tho Act of li'ija 1 or of that of l'JSl)' lias 
lieen sufficient to require some 12; to 16 Referees, and they have bean 
appointed on a yearly has:.- since it has been uncertain Tvliat number of 
permanent Refei'ees -would bo required when the initial work of bringing 

■ Id A Ifl Geo, 5 t e. 70. 
- 14 & lo Geo, 5, c. 33, 
a 52 & ,53 Vict., c. 49. 

' 20 & SI Goo. 5, o. 10, 
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tho Act* into operation was over. One or tvo Hef creed havo miglted un 
receiving other appointments, but no question 0* dispensing with tho sorviee* 

or a Hi-Fi!: lh.' baa an yet arisen. 

Tho method of appeal to the Re force* is the only procedure by which fc 
claimant enn question tho decision of tbo llinia-tor. 

2. Contributory Pension* (Scotland}. 
_ Section 2& (2} of the "Widows', Orphans' and Old Afco Contributory Eaii. 

sjoirn Act, 1025, provides that if nny pWaw is dissatisfied nith tbo award 
or Vloeision oF tho UcjmrtlJjoiifc of E I • •■ ■ 1 i. ! ■ in respect of on? pension the 
question, shall, on u jjpli cation being made, bb refotrod to one ur mora 
referees selected in aee-ordunco Tvith tlie regulations made by tho NuciuiinL 
Health Insurance Joint Committal from a panel of Referees appointed in 
iiteordanco with tue regulations. Tho regulations lvhieh have been made 
under this sub-section are- the Contributory Pensions Reference Regulation s 
(Scotland), 1D2S (S.R. & 0. 1925, Ko. HOG, S. 101). 

Artielo 3 of Hie. regulations provides that for the purpose of dealing with 
references unrigr tho nbove mentioned' bub-sectiou tho Joint Committee shall 
appoiflt a panel of referees, be.ing advocates or solicitors. No member er 
officer of Urt Department shall lie appointed «. nseniber of tho panel. 
Appointments are made for SUOh. period as the Joint Committee may think 
fit and ;iny pui'son who has ceased to ha a member of the panel of Referees 
is eligible j'iji- re-appointment. 

Tho panel in Scotland consists of three persons — all of lvhom nro advocates 
and two aro sheriff*. 

Tho ahovo mentioned sub-section provided that the decision of the 
Referees should bo final and conclusive but by Section 26 of the Widows', 
Orphans' ii nd ChJ A.g$ Contributory Pensions Act, 1929,* which came into 
operation an 2nd January, 11)30, it is provided: that the Referees may, on 
the Application of ony party to the reference, at any stage in the pro- 
ceed In gs and shall, if 30 directed by either division of the Court of Session, 
stale u case on any question of l»w u rising ia "the reference for the Opinion 
Of either divisioii*of tin; Court of Session. 

3. The Rents Tribunal in connSclior; with Assisted Housing Schemes ufldsr 

tho Housing, Town Planning etc- [Scotland) Act, I9t9. j 

By Article VII (1) (q\) of the lee*! All tJior ities (Assisted Housing 
Schemes) Regulations (Scotland) 1510, made under Section 5 of tho Act, 
it is provided that in tho event of Any difference of opinion arising. batTvcul] 
the Department of Health and a Local Authority With regard to the 
sufficiency of the rents charged or proposed to be charged, or &s to the 
failure of tlte Local Authority to secure due economy in the carrying out 
or administration of their housing Scheme, the question at issue shall be 
referred for decision to a Tribunal appointed us provided for in the 
Regulation*. 

In accordance with the re£ulntiona a* amended by later regulations 

dated 4th August, 1G21, tho Tribunal consists of two members appointed 
by the Department, one member nominated by the Convention of Royal 
Burjghs, and one member nominated by the Association of County Councils 
in Scotland :.'.ii of a Chairman to bo appointed by the four members so 
nominated. If at a meeting of the Tribunal the four Dominated member* 
are not present the Tribunal are entitled to act through a Committee con- 
sisting of the Chairman and two ruewhers, one- of frhoni sbalE be a jnember 
nominated by tho Department and the o-thOr shall ho a member nominated 



* 30 it 21 Geo. 5, c. 10. 

* 19 & 20 Gee. o. c. 60. 
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cither by the Convention of Hoyal Uurghs ox by tlia aforesaid Association 
j, n j.J uity decision of such Committeo shall bo deomed to be a decision liv the 
Tribunal, 

J' In; members of the Tribunal continue in office until they resign or -die, 
Recourse m lIh; Tribunal is tho only method o! appeal and the decision 
of llio Tribunal ii final mid conclusive. 

4, income Tax; Non- Residents. 

Under Ilulc D (£) of the GeriacU liulcs applienblo to all Sclifcrtulc* of the 
Income TaK Act, 1E>13,* in connection with tits assessment uf the profits of 
HDK-reaidentS trading here through resident .agents, it t a provitled that in 
certain circumstances, where i^e charge l* based On ft percent*^ oF the 
turnover, " if either the Msidont person or tho ncn-rcsirlortt person is 
^^sarisficd with the. percentage determined in the first instance, or by tho 
General or Special Omjo issio ners on objection Of append, ho Mny within 
four months of tlmt determination require the Com iniusiohcrs to refer ihc 
question of the percentage to a Uoforoo or a Board of Itcferees 
lo be appointed for tho purpose by the Treasury, and the decision 
of tho lleforea -or Board shall be final and conclusive." 

This provision has never been brought into Operation by taxpayers and 
no fippointturata 3iavo been mftdo by tho Treasury of any lleferec or Baud 
of Referees. 



5. The Adjudication Machinery act up under the Unemployment Insurance 

Acts, 192D-1930. 

(i) Section S of the Unemployment Insurance Act, 19IM1,' provides that 
duipsa to benefit and all queitiojis ;n'kijsj-. in connection wit]] such claims 
shall bo determined by specially appointed statutory authorities.; namely, 
Lite Insurance Officer, Courts of Hot'erees a:irl tho Uinniro. Tito Minister 
a! Labour has no potvor to admit or reject any claim. Further the decisions 
yf the Umpire are final, there being Ho poiver of appeal or reference from 
him to the Court! OF Lftvr. 

(it) 1 it surancc Oilier yx. 

Insurance Officers arc appointed by the Minister under Section l£ (1) 
uf the Uuemp toymen J. Insurance Act, 1330." They are, for the most part, 
members of the established stntf of the Ministry and are of various grade* 
of pay. 

There is at least one Insurance Officer a,t each of the 1,100 [.iimi C j 1 1 ■ z- =- -. 
of the Department, of which 400 ore Employment Eschangos and 700 nro 
Branch Employ mont OJEcos: there are two or mane Insurance Officers at 
each of the seven ^Divisional Offices oF the (Jliniatry of Labour, and there 
is a staff of twenty-two Instance Officers ft-b Hejtdo.ua rlOrs. 

Tltc powers of Insurance Officers are set out in Section S of the Unem- 
ployment Insurance Act, M$Q.~ Under that section, all claims to benefit 
and all questions arising in connection with inch chtirua ttlUSt ho submitted 
Fortinvith for I'* ami nation to an frlUiaJK* Officer, who may nltc-hv benefit if 
i'li! is of Opinion that it ought to be allowed, but (save for the class oF case 
mentioned in the nest paragraph) must tefor the matter to the Court of 
Ueferees For decision, if ho does not nllow the claim, 

Tho exemption referred to is that of a quoit-ion whether the r! i i.-. m m t lost 
^rnpLoyroout owing to * stoppage of work dne to a trftda disptite. In such 
a case, tho Insurance Officer, instead of «forring tho mutter to the Court 

<■ S & J) Geo, 5. c. 40. 
" SO A 31 Geo. 5. it IB. 
' 10 & 11 Geo, $. c. 30, 
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of JlcforaeB, may disallow the etaim himsBlf. In such eases, the ^titihiaHt 
Ems bho right ai appeal, within 21 dstys, (or such further time as iiiJv- bis 
allowed for Jtpcctal reasons) to the Court of Referees. 

The Insurance Officer liaa ulsj" a right of appeal to the Umpire again*-, 
tho decision of a Court of Referees in all c- 1 -i ■ - . 

(iii) Court j o/ Jic/ctcej. 
Courts of Referees have been sot up for about 300 districts in Great 

Br it u in. Tliey aro established uhdor Suction 13 of tho (jiiciaploynit'nt Insur- 
ance Act, lt);i[), J which provides that a Court shnll consist of ons or iuht ■ 
tin: in bora chosen to represent employers j Tvith an equal number of member i 
eitosun to represent insured contributors, and n Chairniiin appointed by tha 
Minister. 

Tho constitution and procedure of tho Court tire further regulated by ti, ■ 
',i: ii ":.- at I'. ■.: ferec h Herniations, 1EK10, Under these regulation* IEiq Court 
consists of otio employers. 1 represeitatiTO ami oao representative of insured 
contributors, in addition to the Ohnirolnn, but it is also provided (in 
accordnttco with sub-section - of Section 13), lliat, with the consent of the 

claimant but not otherwise, ike Court may proved :n ih" il- ■> of either 

or -nth of the representative members (but not of the chairman). 

Tho Chairmen are appointed by the Minister after consideration "f suitubl-j 
candidates and after CO rianl tat i on with the Attorney Conors I in resect of 
the Metropolitan District; County Court .Judges in reipe^t of other par:! 
of Englaudj :ind the Secretary qf State for Scotland in respect of Scotland, 
Tho National Confederation of Employers' Organisations and the General 
Oinnesl of the Trades L'nion Congress aro notified of any vacancy nnd gi'.v:; 
■ in opportunity of submitting recommendations, The large majority of th-j 
Chairman ore drajrn from the legal profession. The Chairmen are not in 
the ordinary setl.se members of tlio stuff of tho llinistry. Their appnitiL- 
niL"!it& arc in all cases limited to one year, sahject to one month's notice or, 
<;i titer side, but are in general renewed from Jhbi to year. TheiT ronl U nc ra- 
tion tiiliea the farm of n fee for cadi sitting;, -with traveling and subsistence 

expenses if incurred, 

The members representing employers and insured contributors resjteetivcl.T 
arc Appointed by the Minister. They hold office for three years and An 
■selected from local persons in each district generally on the n s -. ■-: = -■: .-^ :- i. ■ 
tioji of the Local Employment Committee For tlio district- concerned. Hapn- 
suiitntii-e members receive travelling flltd subsistence altdwances and allow- 
ances for loss of ^aftfts, but W> fees Of Other reutuUerativo pajments. 

A representiiti^e of employers must btr either nn employer of insured con- 
tributors or a nominee of eu nssoeifttioii of s«e1i employers or a mombcr 

or officer of a corporate body employing insured contributors. An inaure! 
contributors' representative must be either himself an insured contribute: 
(iv a. nominee of an association of insured contributors. The panels r.-: 
jiietnliers inchtde women -aa well ns men and it is arranged as far as poaaihle 
that the represent atii'o members of the Court shall he women .when women r 
canes are be nig considered. 

Porsons arc disquftlified from sitting if they are interested in any wa; 
in a ease tinder consideration by the Court, or if they are claiming unemploy- 
ment outfit. 

PnrUeulars of any cose- as it is to to submitted to the Court arc forn'srdcu 
to tlio claimant Tvho has the right to attend the hearing of his case ansl 
to bring ft representative (other tliatl a barrister or a solicitor). The defis-io:: 
of the Court is communicated in. writing to the eiaimant, and lie is ClLs ■ 
furnished with thei report of the proceedings of the Couj't as soon as possib;.' 
after the- hearing. 

■10 & 11 Geo. S t c, 30. 
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Lucaf 2?«/«rCcj 1 

In order to provide for outlying piauos whoro the number of f.iafei arising 
is ion sninil: to Justify sittings of Courts of Refcreca and whore tho claimant* 

u-onld find St inconvenient or iinptniaible. to ranch the centre where the 

Mltiugn tiikc place, Eho Court of llcforcoa lice-iilations authorise tho Irjior- 
niMC Officer to refer any case to Local Hefareei consisting of olio reprcsoHta- 
•]•.'• of employers and ono ropresantativo of insured eon tributors drmvn 
!i\n;i tho panels resident in tJie noiEbbourhcwxl in which tho c-luuilUht resides. 
The |iia.in function of the Load Rcferooi is (o futnish findings of fact UfWfl 
■,iiiir j [i tho Insurance Officer or tlio Court of Deforce* Ti»i}' bAsc ft decision. 
TIjo UeFerOCs to-port to the Insurance Officer il-Ilq decidea cither to allow 
cue claim oil thoir report or to reFer it to the Oourt of Referees. 

iiv} SVus Umptr*. 

Election IS (1) and! (3) of the Unemployment Insuranco Act, 1D20, J provides 
tor tho npxiaiiitmcnt by tho. Crown of Sin ifnuhrc and one or more Deputy 
L'mpircs, and for payment of their rojiiUnCTulion out of Tooniea provided 
by Parliament. There are at yvrcseiit onO Umpire and several Deputy 
Lisiisanes. 

Swtion S (5) (6) of tine Unemployment Insurance Act, HWO,' provide* 
f.ir uppeala to the Umpire in certain e [re u rrtsUtn Cms find that the decision 
..f tbe Umpiro on any appeal shall be filifl]. The circumstances in whith an 
.■13[n;^] Htny ho made to the, Umpire fire ns fcllcrr-a: — 

(n) at tho instance- of the Insurance Cilice r in any case; 

ft) at the instance of rtn association of employed persona of which tho 

otniiiffint is :i member ill any COM; 
(c) at tho instance of the claimant if the decision of tho Court of 
lloferees is. not unanimoua or ofcllar.ivisu with tho leave of tha 
Court. the Court ia directed to have regard in deei-dinjj 
whether leave to appeal should bo granted to the importance of 
tho principle involved in tha easo or any other special circum- 
stances, 

Apposd* to tho Umpire mil at he- brought within aix men tha after the date 
liT [hi- Court's dcoisEun or with in such longer period as the Umpire may, for 
^[►wial rousOns, nllo\i'. 

S. I'cnjirjrvi Appeals Tribunals. 

These Tribunata werO constituted under ttiO .TiV^r rensioift* Acts, 10X'EMfl?l I ° 
to liear liOfieala from dec-iaioua of the Minister of Penaiona. (u) where the 
Minister laa. roJGcted a clttim us not attrilmtabla to or au^ravatod by war 
."crvic* (" Entitlement Tribunals ") or (})} where a claimant ia dissatisfied 
■,vith the fiiia.1 nwnrd modB in his ttiso by tho Minister (." Assfissment l^ri- 
ImnatFS "). 

In England ths membiers of the Tribunals are appointed by the Lord Chun- 
■cllor and Consist of: — 

lUttitt^Taeitt Tribunals: 
Legal Representative (barrister or solicitor of at least seTon years? 

ataading). 
Service Member ^Disabled officer or soldier), 
Xfedical Practitioner. 

A««(nn«nC Tribunal*; 

'JVo llodicnl PrnctLtione[s, 
One Service Member. 

* & 10 Qoo. 5, c. |»i 10 & 11 Geo. 5, C 23; 11 & Yi Goo, a, c. JO. 
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Tlio work has diminished very considerably and there a.ro now only tbr- .. 
-.-: iliintiLih ::l 5-: ■ i j -; I = - ="--- 1 - "" L " i ■ -i - 1 - ■ ■ is no nltot n »tivo method of appeal ami th- 
decision is final, 

There are separate tribunals for Scotland, Northern Ireland, and tin 
Irish Pree Sjtate. all now on a, sessional basis. Appointments are made far 
Scotland by tin; Lord President of tho Court of Session and for Ireland by 
the Secretary of Stat?. 

7. das Administration, 

It is provided by Srelion 4 of the Grt* Regulation Actj 102ft, ■* that tiiy 
Board of Trade tliall appoint three person:, te act as Co.* HofOfecSj nwl 
also a coin potent and impartial per$o|t to be Chief Goa Examiner. TlitL- 

GLliecrs hold office for Mich time and on such conditions as tho Board t>£ 
Trade direct, and hy Section 7 their salaries, remuneration, pensions and 
gratuities, shall be such as may be fised hy the Board with the consent 
of tho Treasury. 

It 13 also provided by Section 4 that a Local Authority (miles* thev ai-.. 
the undartakursj or iV County Council with the consent of the J^jcal 
Authority, may appoint a corn potent and impartial person to he a Ca> 
Eititniirrvi' to test gas and the pressure subject to the prescription of tie 
Gas Rofcrecs. Quarter Sossiohs nla>' on tho appfjeutiun of not leas thaij 
five consumers , appaint an examiner whore none is appointed by tJiu Local 
Authority. 

By Section 5 it is pnovidod thiit the Gas Beierecs B ha.l] proscribe; — 

(rdl the places and times at which and tho apparatus and method 1«- 
which t*sts h whether continuous or intermittent, shall he made to 
ascertain whether any undertakers with respect to whom an order 1m- 
been made under this Act art supplying ■ .■.- in accordance •■■..:. their 
obi i<;at i ous i nnd 

(li) the method by which any such apparatus shall be verified; and 

(e> the time and forirt of the reports to lie made by the Gaa Etwniwir 
to the Gas Iteforees and the Local Authority or Quarter Sessions by 
whom he is appointed, and to the undertakers, and the means by whi(!:i 
the results of the tests shall he made available to the public 

It is provided by Section 6 that if tho undertakers or tho Local Authority 
think themselves aggrieved by any preser-iptiou of t!ie Gas Beferees, V-lvy 
muy, within one month from the taking of such prescription appeal to riio 
Chief Gas Examiner, who, after hearing the parties and ituy Other body or 
per-juii appearing to him to he interested, may confirm, with or without 
amendment, or annul tho prescription, and tho decision, of the Chief Gas 
E n ;i rji, i n k r shall he fins.] and. cottelusiw. 

» 10 A 11 Geo, 5, c. 2fi. 
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JfnWB by l'mofuasoft ItfcflKl 1 ok tiik JuuiCIAL TNTr.BFiiETO'rJOrir of SXiTUTJi*. 

[ ivholly COSlcnr in tho conclusion of tlie Committee tliat it h undesirable: 
10 transfer tho inicrp rotation of statutes ii'hioh define and control the 

mSministratiTO process (whether laaat or central) to special Courts. No gain 
■n'liieh might result therefrom in flexibility of construction KCins to me to 
eonstwlNMnQB the value of tlio irwkt»uiid*rit BssCsHSincrtt of. statutory inten- 
tion which t* now Afforded by the ordinary Courts, Tlio historic principle of 
[ho rule of llLW cannot, I think, ho Letter protected than by waking tho 
jn'ili ruiry judges the men who decide tlio legality of executive action. 

Hut tins is not t-o say that tlio- methods of interpretation now used hy 
(tie Courts iito satisfactory. The report dimities ih:ic tlio ili flic nl lies felt are 
merely a matter of the- inherent probEeriis of (I ro. ftiuc; ; and that, consequently, 
an improvement in the technique of dra f tsuiiuts.li i p will, of itself, enable 
the judges fully to express tlio intention of Parliament in their decisions. 

While I concur with ail that is said in the report about the need, especially 
in view of .the admirable work it now performs, to strengthen the Pariifc- 
meiitarj - Counsel's Oflieo, I fcattnot accept tho vjow that this, of itself, will 
produce a satisfactory system of statutory inter prctat ion, Tho canons of 
tlie historic method now attentive sCOm to rafl doFoctivo iu u number of 
^irtteutars; (1) they OKajvgerate the dogrea to which tlio intention of Parlia- 
ment- usay be discovered from, tho -words of a, statute; (3) they underestimate 
Lite ■'::•■■ ■<■ to Which tlio personality of tho judge, what Sir. Justice Holmes 
has called his " inarticulate major premiss ",- play?- n pari in determining 
the intention ho attribute^ to Pari in went; [3 J they CsjigCJCtatft both tlio 
certainty and tlio universality of the Common Lnw to a body of principles 
applicable, in tho aljseucO of irtatuto, to ah possible cases; (4} thoy minimise 
tie possibilitity that tlio judge can, in kss work of interpretation, fully 
operate the principle of Ee'jiion'f fuse 3 and consider the evil the statute was 
intended to remedy so that their construction may suppress the mischief and 
aiLvauco tho remedy. TJiey thus make tlio tosh of Cori5i<ierLnj| the relating- 
ship of statutes, especially in the realm of great social experiment*, to h>- 
social welfare they- are intended to promote one in which the olid involved 
niav easily become unduly narrowed either by reason of the unconscious 
assumptions of the jildge, or hecause ihe h observing principles of interpreta.- 
liuu devised to suit interests wo are no logger concerned to protect in tho 
tame degree a* formerly. 

I will not burden tliis, note with an excess of illustration. But ouynne 
who considers tlio history of the statutes dealing with workmen's compensa- 
tion would, I conceive, find it difficult to avoid the conclusion that some of 
the indues, at least, misled, by tlwir no doubt unconscious dislike of limitations, 
apod freedom of contract imposed by th«o statutes,, minimised much of their 
force by interpreting away their safeguards. It is, I think, also clear 
that in th* history of trado union legislation principles of the Common 
Law, previously unknown, wotfo invoked to narrow thair purposes irt ft Wny 
which defeated the clear intention of those .'statutes; the Taff Valo case*, 
,1U<1 the contrast between the decision in the Mogn! Steamship Case 3 , on the 
one hand, ami the line of judgment* beginning ivith Tsimlen v. GtW* and 



1 Jliss "Wilkinson concurs in this note. 
- Loclmer V. New York, 1&8 V.S. 18, 7C. 
* (loS.I) 3 Co., Ittip. 8. 

MiwiKvc. -iae, 

M18SS>A,C. 35, 

c a E- Jt B- £34. 
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ouiling with Qiiijiji t. Leathern^ , will sufficiently illustrate thin thesis. When 
tho Divisional Court field that attendants Sty school * hi! J rcn at performances 
of iihakegpaaro's piays could not be regarded as an abject of " educational " 
OXliGis^iture* ; m wliau it iahe3d hy the Hou+t of fiords lh<it a powov in Leeal 

Authorities to pay " such salaries nu<J wigtt u4 they . . may think 

lit " means, in fact, such salaries and tragus ns the House of Lords mej 
consider "reasonable 11 ; 7 at sswi to mo vicar that- thtre- is u dittrttiuii 
beyond the more compulsion of wards in tho judicial itticrpretition t.;' 
Statutes. And this discretion, as T think, enabled the judge to substitute his 
private notions of Legislative intention for tliose which, the authors of the 
statute sought to fulfil. 

In the alKGiioc- of any guidaiico bejund tho Word* of the statute itself, 1 
venture, therefore, to doubt .wliothor tho judge lifts in faet a su ITujient chic 
to tlio jiuliey iv hid] is behind tha legislation. Ho must, as Hvytiun' s psji 
sought to insist, take proper account of tlio end tlto statute was intended 
to surra* Our iejr,a! tradition assume* that Li:. 111.11;; in the law alone will 
enable bins to do this; a ]>rO|iOSitiOu I hai'e difficulty in accepting. Hut 1 
agree that the strength of that tradition would make it difficult to persuade 
tho judiciary to embark upon tho examination of material for Lho elucidation 
of that cud to which neither judicial nor legislative authority attaches. 
Indeed tha result of such an ml venture- »ii#l;t ho to widen, Tather than to 
lliirrow, the present di scratiou of tho Judge. 

But it seems to trie that there is a middle way. IF statutes do not plain!;' 
avow their intention by their word*, the desirabhs thing is, I suhmit, it, 
r.:.i:.( I" to thorn an authoritative, explanation of intention. This could be 
■do Mb in one of two ways: (1> ft* was so of ton the caso in the Tudor period, 
by way of preamble to the statute itself, Tlioro would bora bo set out, as 
clearly as draftsmanship will permit, tlio end the statute lias in view; or 
(3) by wny of memorandum in explanation of Hie Statute. It is well known 
that it baa become inereasi ngi y Hie pmctico in modern legislation to issito to 
■members of Parliament ft rncwornndum in applanation of any complex 
legislation, that it laid before them; a good example is the explanatory 
memorandum which accompanies the Children's Jiil] now Under discussion 
by Parliament. Tho value of these memoranda is jircftt; and they would. 
1 sujuaest, ha of real assistance to the judge iti discovering the purpose the 
statute is intended to serve. 

Objections- to- this eOurso arc, I understand, urged on several grounds. It 
is Said that it preamble is, strictly, without legislative force, since it- is 
merely a guide to the meaning; of a statute, 'i'lus in, of course, true; but 
it is at least an authoritative guide wiiieh, ill the hands of a, competent 
draftsmen, co-nld hardly fail to bo an instrirment of clarification, a good 
maan, ns Coke put it," for collecting the intent, and showing, the mischiei^ 
which the makers of tho Act intended to remedy. It is argued, further, 
that tho memorandum of explanation scttt forth the purposes of the Bill 

as it leaves the E«$*rt»ent in which it orte.ina.ted. Tho Bill may be changed 

in Committee Or On Report; and since it is, in any ease, no part of th. 
Statute, by our rules of interpretation, it .would have no standing before the 
Cun'rlr:. But on x hi: first point I confess that it docs not seem to ne heyom! 
the wit of man, and certainly not boyond the wisdom of a Department, 
to issue a revised memorandum After n Bill lias gone through all its 
-sta^oSj in which account is taken of the changes which discussion ha< 
made. Upon tho second, rt scorns t* me that authority could ho conferral 



* (.IQQ1) A.C r -H>5. 

* It. r, Lyon, 38 T.L.U. 0?. 

■ J?, t. J?oter(s, 1$25, .-V.C, 57SJ, I venture to refer to my Studies in Law 
and Politics (01 is p. IX) for u full discussion of this cu so. 
" 4 Inst, 330. 
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u]ion "In' jiji[£«>j< to utilise tHc momjoranduiu in their work of interprotn- 
iEiiii. I urn not-, bo it noted, asking that they should Iid so bound by it tint 
ilioy have no alternative hut to accept its tormS; I am slig^R-ti ng only 
<biU it frill "bo found in invaluable guide fur the judge in his task -at 
discovering what :i stittuto it really intended to mean. I suggest, further . 
itiat tlio history of statutory interpretation, cspeeifilly siilias tllO nineteenth 
eelttory, indicates plainly U10 need for such 3- guide if tlio rule, of luw is to 
|,o maintained in its historic r- : ap I -. t 1 : de. 

I chit Hot (>ut i'H> (Joint better than by quoting the wenvto or" one of the 
irnwfc ohtinoilt of Enulish jurists, Bit Frederick Pollock. M There in a 
ivliole srionco of interpretation lr , ho writ**", " totter known to judjses 
iiinl parliamentary d raftsmen tluin to moat members of tiro legislature 
itself- Some of its mice cannot well bo accounted for except on the 
;h<!Dry thttt Parliament generally chiiii)£Cs the l*W for tlie iraKe, and 
that the business of tho judges 'is to koop the mischief uf its intfltferi-nco 
nit hi n the narrowest possible bounds." Legislation construed by the his- 
toric canon* of analysis which our Courts adopt is too often so interpreted 
51 to defeat the reii! intention of tn? lujftislator. I liiiva illustrated tnii 
fiom a narrow field ; 'it would bo possible to do so from the whole field of 
the iwf. I suggest tii.it the method of interpretation should.- he lass 
njiatytical and more- Functional i n character; it should *4*k t« d&COTQT the 
effect of the. legislative precept in aotian so as to give full weight to the 
social value it is 'intended to secure. The enlargement of the sources of 
interpretation I have, ventured to itulicato its desirahlo would, I think. 
L4>ti tribute in An itn£>OrtnMt wuy to this objective. They would enable 
:4,iH.ites to be viewed not in isolation, not as abstract principles separated 
tram the social conditions which provide their rtoi motive-force, but in 
the framework ef the eiriunistutices to which they Dive their origin. To 
view tlietu 'in this way would, I believe, greatly add to ;ln< respect in 
which, the Courts are hold. Thereby it would gifo a new vi^ur to the 
creative power of what the rule of law implies. 

Haiioi.ii J. L.tsivt, 
17th March, 1933. 



ANNEX VI. 

-Vote BY Miss Ellen - Wilhik.io.v ok DELEQATEn Legislation, WIfu 

IDMIliR S'Otb nr Pi'.oii'Sioii LaSKJ. 

While agreeing goafctally with this report I would LI':.' to add a note 
ti::Ardi)t{; Ihn tore of certain passages, which rather give tho impression 
■■'■■■■i- tho delegating of legislation is a necessary evil, inevitable in the 
present state of pressure on ])arlinnientary tiinO, but nevertheless a ten- 
dency to he watchud with, misgiving and carefully safeguarded. 

I feel th&t 'in the conditions of the modern stato, which not only has to 
undertake immense now Soeia! sorviecs, but which helorc long may ha 
reiponsible. For the greater part of the industrial and commorcirtl activities 
of the country, the practice of Parliament delegating legislation and the 
power to make n!gu!ationS 1 instead of being grudgingly eonceded, ■ought to 
iiL- widely c^tendea, and new w.iys devised to facilitate the process, 

Tlic danger of tho present iv.u".i.iid of examining each piece of legisla- 
tion in detail, whether by the whole HouS.0 of Oommoiis, or by All Ult- 
wialdy Conunittee, which proceeds on tho Cumbrous Commons method, is 

■ Kss;iy3 in dHrisprudence and litliics; p. 35, 
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not tbat Parii anion t lias na time to tVra its work, but that eo much of iU 

tiniu ia 'iM.Titfd- 

WitiJe the farce porsiata tk.it each Member lias the rijp^lit -to scrutinisa 
the details of Bills, many ol wIilqIi, ho cannot ovon pretend to kemvr 
Anything about, member* of Parliament are humiliated by beiufl kept in 
the House as mere voting maeliirtos, while the experience .iiul advtca thev 
could, contributu uut to tha general plan to be pursued by the Government 
of the (lay is soldo m utilised, 

Parliament can only deal really effect ively with the principles and 
general plan of p ropiuHHl legislation. The details shoulii ho ]e["t, to the 
experts. This -would make it possible for the House of Cemruoais to discus 
thoroughly and intelligently the broad outlines and enable a more renl 
control over the- Incentive to be exercised tLail can possibly bo the case 
when Parliament beoeittes an obstuolo rate, the sole duty bf the Opposition 
Ii.'ill. to provide the hedges and ditches on the course;. 

In my view it would, be better if tlio Committor EtngQ oF a. Dill, as we 

now understand it, dirt not come Ikoforg Parliament at all. If a second 
reading debate settled tlsu general priiK'-iplu^ jind approefd the- plan, tin" 
draft could be banded over to tho experts to settle tlio details within that 
framework, tlio House giving a further general consideration -of it, to see 
tliut this litid been, demo* 

Such a procedure would cut out inert- obstruction, and ensure that tha 
liill really oppressed what Parliament intended should be enacted. It 
WOUld prevent iimateur amendments boidg ribbed into ,1- Bill, perhaps 
by one of those emotional wavca to which the- House of Cowman* is 
notoriously subject, nnd u?hfr>Ti often cause lengthy and bitter litigation 
when the Aot is put into operation. 

Where Parliamentary scrutiny of detail is nooes-sary this could bo bette: 
done by a small committee represeo.to.tive of party strength in the- Com- 
mon*, sitting with, live Departmental experts and discussing details fiillv 
with them. At present, the- Committee, is frequently !i farce, because the 
experts have to sib stlout, merely advising the Minister on points, the 
discussion by the Members may not linre anything mUeh to do with fcbe 
Bill before thctn, but may he, and uutte often, is, obstruction lifted, froin 
the floor of the Ho-USci, or iuteiHte-d to prevent some other Hill coming 
before that Committee. 

Nothing is so dangerous in a democracy a s a safeguard which appears 
to lie adequate) but is really a facade, 

Ellen Wjcjoskos. 
17th March, 10;J2. 



PoETDEIl ^N'oTE IV PrC-FESSOII LjiSKI, 

"With Miss Wilkinson '$ empLaais upon the desirability of delegate:! 
legislation as the only way io grapple- with the- functions new performed 
by modern governments I am in complete agreement. I think its pre- 
blema call for a thorough revision of existing parliamentary procedure 
which was mainly devised for a quite different Li ml of state. As tbis ii 
outside Our terms of reference, however, and ia ia itself a separate theme 
of "rent importance, I content myself with limiting my agreement fteiv 

to tho general drift of Miss Wilkinson 3 * argument as distinct from her 

specific suggestions. 

HEBOID J, IjASKT, 



17th March, MSffi. 
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